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“As LAw And Justice RequiRe”: 
A tRAditionAL HAbeAs AppRoAcH to  

ModeRn pRisoneR RigHts 

By Ivan Parfenoff

Abstract: <PQ[�IZ\QKTM�IZO]M[�\PI\��KWV\ZIZa�\W�OMVMZIT�]VLMZ[\IVLQVO��\PM�_ZQ\�WN �PIJMI[�
KWZX][�Q[�I^IQTIJTM�\W�KPITTMVOM�VW\�WVTa�KTIQU[�WN �]VTI_N]T�KWV^QK\QWV�J]\�IT[W�]VTI_N]T�
KWVLQ\QWV[�WN �KWVÅVMUMV\���1V�I�[MZQM[�WN �PIJMI[�KI[M[�JMOQVVQVO�QV�\PM�VQVM\MMV\P�KMV\]Za��
\PM�;]XZMUM�+W]Z\�IZ\QK]TI\ML�I�KWUUWV�TI_�IXXZWIKP�NWZ�M`\MVLQVO�PIJMI[�R]ZQ[LQK\QWV�
\W�PIJMI[�XM\Q\QWV[�\PI\�[MMS�TM[[�\PIV�QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M���,]ZQVO�\PM��!��[�IVL�
�!��[��\PM�NMLMZIT�KQZK]Q\�LZM_�WV�\PQ[�VQVM\MMV\P�KMV\]Za�IXXZWIKP�\W�PIJMI[�QV�̂ QVLQKI\QVO�
the rights of  prisoners and those committed to psychiatric care.  As a product of  this 
PQ[\WZQKIT�KWV\M`\��\PM�K]ZZMV\�PIJMI[�[\I\]\WZa�NZIUM_WZS�ITTW_[�NWZ�PIJMI[�KPITTMVOM[�\W�
LM\MV\QWV�KWVLQ\QWV[���<ZMI\QVO�PIJMI[�QV�\PQ[�_Ia�PI[�\_W�QUXIK\[���.QZ[\��Q\�PMTX[�MV[]ZM�
\PI\�LM\IQVMM[��_PW�WN\MV�ÅTM�XZW�[M��IZM�PMIZL�WV�\PM�UMZQ\[�WN �\PMQZ�KTIQU[�IVL�LW�VW\�PI^M�
\PMQZ�KI[M[�LQ[UQ[[ML�NWZ�TIKS�WN �R]ZQ[LQK\QWV���;MKWVL��\PQ[�ZMILQVO�PI[�I�XZWKML]ZIT�QUXIK\��
QV� \PI\� KW]Z\[�UIa� \ZMI\� \PM� PIJMI[� [\I\]\M[� I[� XZW^QLQVO� MUMZOMVKa� ZMTQMN �_PMZM� W\PMZ�
NMLMZIT�[\I\]\M[�QUXW[M�[M^MZM�XZWKML]ZIT�ZMY]QZMUMV\[�

i. intRoduction

7V�;MX\MUJMZ�� ��������>QS\WZQaI�1TQVI�[MTN�[]ZZMVLMZML�\W�NMLMZIT�I]\PWZQ\QM[�WV�KPIZOM[�
WN �NMLMZIT�KWV[XQZIKa�IVL�ZIKSM\MMZQVO�IVL�_I[�[MV\MVKML�\W�NWZ\a�MQOP\�UWV\P[�QV�NMLMZIT�
prison.1��?PMV�[PM�_I[�I�\MMVIOMZ��5[��1TQVI�TMIZVML�PMZ�JWLa�LQL�VW\�VI\]ZITTa�XZWL]KM�
VWZUIT�IUW]V\[�WN �XZWOM[\MZWVM�2��4MN\�]V\ZMI\ML��[]KP�I�KWVLQ\QWV�TMIL[�\W�[M^MZM�XIQV�IVL�
XZWN][M�JTMMLQVO�3��1V�NIK\��KWUXTQKI\QWV[�ZMTI\ML�\W�\PM�KWVLQ\QWV�KWV\ZQJ]\ML�\W�5[��1TQVI¼[�
�!!!�LQIOVW[Q[�WN �KMZ^QKIT�KIVKMZ�4� �5[��1TQVI�VMMLML�\W�\ISM�UMLQKI\QWV�\W�UIVIOM�PMZ�
IJVWZUIT�TM^MT[�WN �M[\ZWOMV�XZWOM[\MZWVM����)KKWZLQVOTa��\PM�*]ZMI]�WN �8ZQ[WV[��¹*78º��
XTIKML�5[��1TQVI�QV�I�XZQ[WV�_PMZM�[PM�KW]TL�KWV\QV]M�ZMKMQ^QVO�\ZMI\UMV\�6��5[��1TQVI�_I[�
IJTM�\W�][M�PMZ�UMLQKI\QWV�M^MZa�LIa�]V\QT�)XZQT����������� 

1 Second Amended Petition for Writ of Habeas Corpus at ¶ 9, Ilina v. Zickefoose, 591 F. Supp. 2d 145 (D. Conn. 2008) 
(No. 3:07-CV-1490(JBA)).

2 Id.
3 Id. at ¶¶ 5–8.
4 Id.
5 Id.
6 Id.
7 Id.
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7V�)XZQT�����5[��1TQVI�_I[�\ZIV[NMZZML�\W�.+1�,IVJ]Za��_PMZM�WٻKQIT[�ZMN][ML�\W�KWV\QV]M�
her treatment.8��5]T\QXTM�IXXMIT[�\W�\PM�*78�LWK\WZ[�IVL�ILUQVQ[\ZI\WZ[�_MZM�\W�VW�I^IQT�9  

1\�LQL�VW\�UI\\MZ�\PI\�5[��1TQVI�ZMKMQ^ML�\ZMI\UMV\�I\�\PM�XZM^QW][�XZQ[WV��VWZ�\PI\�[PM�PIL�
received treatment for the condition during the previous ten years.10��-^MV�IN\MZ�M`PI][\QVO�
\PM�ILUQVQ[\ZI\Q^M�IXXMIT[�XZWKM[[��ZMKMQ^QVO�IV�W]\[QLM�LQIOVW[Q[�WN �PMZ�KWVLQ\QWV��IVL�IV�
5:1�ZM^MITQVO�IV�]VQLMV\QÅML�OZW_\P�QV�PMZ�]\MZ][��\PM�LWK\WZ[�IVL�ILUQVQ[\ZI\WZ[�I\�.+1�
Danbury refused her treatment.11��<PM�JM[\�\PM�*78�LWK\WZ�I\�.+1�,IVJ]Za�KW]TL�WٺMZ�
_I[�\W�KWVLQ\QWV�5[��1TQVI¼[�\ZMI\UMV\�WV�PMZ�[]JUQ\\QVO�\W�IV�M`XTWZI\WZa�[]ZOMZa�_Q\PW]\�
anesthetic.12

5[�� 1TQVI� ÅTML� I� PIJMI[� XM\Q\QWV� QV� NMLMZIT� KW]Z\� KPITTMVOQVO� \PM� KWVLQ\QWV[� WN � PMZ�
imprisonment.13��?PMV�I�NMLMZIT�XZQ[WVMZ�Q[�PMTL�QV�K][\WLa�QV�^QWTI\QWV�WN �\PM�+WV[\Q\]\QWV�
WZ�TI_[�WN �\PM�=VQ\ML�;\I\M[��\PMa�UIa�ÅTM�I�_ZQ\�WN �PIJMI[�KWZX][�QV�NMLMZIT�KW]Z\�IVL�
[MMS�ZMTQMN��][]ITTa�QV�\PM�NWZU�WN �ZMTMI[M�NZWU�LM\MV\QWV�14��5[��1TQVI�IZO]ML�\PI\�\PM�XZQ[WV�
WٻKQIT[�_MZM�LMTQJMZI\MTa� QVLQٺMZMV\�\W�PMZ�UMLQKIT�KWVLQ\QWV�QV�^QWTI\QWV�WN � \PM�-QOP\P�
)UMVLUMV\¼[�XZW\MK\QWV[�IOIQV[\�KZ]MT�IVL�]V][]IT�X]VQ[PUMV\���  Based on this theory, 
\PM�LQ[\ZQK\�KW]Z\�Z]TML�QV�5[��1TQVI¼[�NI^WZ��ÅVLQVO�\PI\�_PMV�I�PIJMI[�XM\Q\QWVMZ�KPITTMVOM[�
\PM� ¹M`MK]\QWV� WN � I� [MV\MVKMº¸Q�M���_PMV� I� XM\Q\QWVMZ� KPITTMVOM[� \PM�UIVVMZ� QV�_PQKP�
XZQ[WV�WٻKQIT[�ILUQVQ[\MZ�\PM�KWVLQ\QWV[�WN �LM\MV\QWV¸\PMV�\PM�_ZQ\�WN �PIJMI[�KWZX][�Q[�
I^IQTIJTM�\W�XZW^QLM�ZMTQMN�16��)[�NWZ�\PM�ZMTQMN �QV�5[��1TQVI¼[�KI[M��[PM�KW]TL�MQ\PMZ�ZMY]M[\�I�
\ZIV[NMZ�JIKS�\W�PMZ�WZQOQVIT�XZQ[WV��WZ�[PM�KW]TL�[MMS�IV�QVR]VK\QWV�IOIQV[\�.+1�,IVJ]Za���
?PQTM�5[��1TQVI�_I[�[]KKM[[N]T�QV�PMZ�PIJMI[�XM\Q\QWV��\PQVO[�KW]TL�PI^M�MVLML�LQٺMZMV\Ta�

PIL� [PM� ÅTML� QV� I� LQٺMZMV\� KQZK]Q\�18� � <PMZM� Q[� I� [\IZS� LQ^QLM� IKZW[[� \PM� NMLMZIT� KQZK]Q\[�
I[�\W�_PM\PMZ�PIJMI[�KIV�KPITTMVOM�]VKWV[\Q\]\QWVIT�WZ�]VTI_N]T�XZQ[WV�KWVLQ\QWV[�19  In 
[WUM� KQZK]Q\[�� XMWXTM� PMTL� QV� K][\WLa�UIa� VM^MZ� ][M� PIJMI[� \W� KPITTMVOM� KWVLQ\QWV[� WN �
KWVÅVMUMV\�20��?MZM�5[��1TQVI�\W�ÅTM�PMZ�XM\Q\QWV�QV�WVM�WN �\PM[M�KQZK]Q\[��PMZ�KTIQU�_W]TL�
PI^M�JMMV�ZMRMK\ML�IVL�[PM�_W]TL�PI^M�PIL�\W�ZM�ÅTM�PMZ�KTIQU�]VLMZ�I�LQٺMZMV\�NMLMZIT�
statute.21� � 7VM� KIV� WVTa� [XMK]TI\M� WV� \PM� N]Z\PMZ� LM\MZQWZI\QWV� WN � 5[�� 1TQVI¼[� UMLQKIT�
KWVLQ\QWV�PIL� [PM�JMMV� NWZKML� \W� ZM�ÅTM�� � 1V� W\PMZ� KQZK]Q\[�� []KP� I[� \PM�;MKWVL�+QZK]Q\��
XM\Q\QWVMZ[�KIV�KPITTMVOM�KWVLQ\QWV[�WN �KWVÅVMUMV\��IVL�\PMa�UIa�XZWXMZTa�[MMS�QUUMLQI\M�

8 Id. at ¶¶ 10–21.
9 Id.
10 Id.
11 Id.
12 Id.
13 Ilina v. Zickefoose, 591 F. Supp. 2d 145, 145 (D. Conn. 2008).
14 Id. at 146–47.
15 Id.
16 Id. at 148.
17 Id. at 148–50.
18 See infra Part I.
19 See infra Parts I–II.
20 E.g., Luedtke v. Berkebile, 704 F.3d 465, 465–66 (6th Cir. 2013).
21 For instance, § 1983 is also available to challenge unlawful prison conditions like those faced by Ms. Ilina. Sec-

tion 1983 states any person who has been deprived a federal or constitutional right, by the federal or a state govern-
ment, may seek equitable relief. 42 U.S.C. § 1983.
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ZMTMI[M� NZWU�K][\WLa�� \ZIV[NMZ� \W� IVW\PMZ�XZQ[WV�� WZ� M^MV� QVR]VK\QWV[�XZWPQJQ\QVO� KMZ\IQV�
prison practices.22

<PQ[�[XTQ\�I[�\W�\PM�[KWXM�WN �PIJMI[�\W�KPITTMVOM�KWVLQ\QWV[�WN �KWVÅVMUMV\�WZQOQVI\M[�QV�
the Supreme Court case Preiser v� Rodriguez.23��<PM�+W]Z\�PMTL�\PI\�PIJMI[�Q[�\PM�[WTM�ZMUMLa�
NWZ�XZQ[WVMZ[� [MMSQVO� QUUMLQI\M� ZMTMI[M� NZWU�K][\WLa��UMIVQVO� \PI\�XZQ[WVMZ[� KW]TL�VW\�
ZMTa�WV�W\PMZ�NMLMZIT�[\I\]\M[�\W�[MK]ZM�ZMTMI[M�24��1V�M[[MVKM��W\PMZ�NMLMZIT�[\I\]\M[�KIVVW\�
\ZMIL�WV�PIJMI[¼[�\MZZQ\WZa�_PMV�Q\�KWUM[�\W�KTIQU[�NWZ�ZMTMI[M�����0W_M^MZ��\PM�+W]Z\�NIQTML�
\W�ZM[WT^M�_PM\PMZ�PIJMI[�Q[�M^MZ�I^IQTIJTM�\W�[MMS�I�ZMTQMN �TM[[�\PIV�ZMTMI[M��[]KP�I[�QV�5[��
1TQVI¼[�KI[M�26

<PQ[�IZ\QKTM�IZO]M[�\PI\�PIJMI[�Q[�QV�NIK\�I^IQTIJTM�\W�KPITTMVOM�KWVLQ\QWV[�WN �KWVÅVMUMV\���
1V�I� [MZQM[�WN �PIJMI[�KI[M[�JMOQVVQVO� QV� \PM�VQVM\MMV\P�KMV\]Za�� \PM�+W]Z\�IZ\QK]TI\ML�I�
KWUUWV�TI_�IXXZWIKP�NWZ�M`\MVLQVO�PIJMI[�R]ZQ[LQK\QWV�\W�PIJMI[�XM\Q\QWV[�\PI\�[MMS�TM[[�
\PIV�QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M�����,]ZQVO�\PM��!��[�IVL��!��[��\PM�TW_MZ�KW]Z\[�LZM_�
on this nineteenth century approach to habeas in vindicating the rights of  prisoners and 
those committed to psychiatric care.28  These circuit decisions treated habeas as the primary 
UMKPIVQ[U�NWZ�LM\IQVMM[�[MMSQVO�\W�KPITTMVOM�XZQ[WV�ILUQVQ[\ZI\Q^M�LMKQ[QWV[�\PI\�ZM[]T\�QV�
]VTI_N]T�KWVLQ\QWV[�WN �KWVÅVMUMV\�29��)[�I�XZWL]K\�WN �\PQ[�PQ[\WZQKIT�KWV\M`\��\PM�K]ZZMV\�
PIJMI[�[\I\]\WZa�NZIUM_WZS�ITTW_[�NWZ�PIJMI[�KPITTMVOM[�\W�LM\MV\QWV�KWVLQ\QWV[�
<ZMI\QVO�\PM�[KWXM�WN �PIJMI[�QV�\PQ[�M`XIV[Q^M�_Ia�PI[�IV�WJ^QW][�QUXIK\�WV�[WUMWVM�

TQSM�5[��1TQVI�� �.QZ[\�� Q\�PMTX[�MV[]ZM�\PI\�XMWXTM�_PW�ÅTM�XZW�[M�IZM�PMIZL�WV�\PM�UMZQ\[�
IVL�LW�VW\�PI^M�\PMQZ�KI[M[�LQ[UQ[[ML�NWZ�TIKS�WN �R]ZQ[LQK\QWV���;MKWVL��\PM�ZMILQVO�PI[�IV�
QUXWZ\IV\�XZWKML]ZIT�QUXIK\���7VM�WN �\PM�PIJMI[�[\I\]\M[��� �=�;�+����������WVTa�QUXW[M[�
XZ]LMV\QIT� XZWKML]ZIT� ZMY]QZMUMV\[�30� � <PQ[� UMIV[� I� KW]Z\� UIa� I\� Q\[� W_V� LQ[KZM\QWV�
M`K][M�\PM�KWUUWV�TI_�XZWKML]ZIT�ZMY]QZMUMV\[�IXXTQML�\W��������PIJMI[�XM\Q\QWV[�31  In 
MUMZOMVKa�[Q\]I\QWV[��[]KP�I[�I�XIVLMUQK��NMLMZIT�KW]Z\[�KIV�IK\�[_QN\Ta�WV��������XM\Q\QWV[�
Ja�XZW^QLQVO�MUMZOMVKa�ZMTQMN � NWZ�I\�ZQ[S�LM\IQVMM[�32� �1V�NIK\�� QV�TQOP\�WN �\PM�+7>1,��!�
XIVLMUQK��[WUM�KW]Z\[�_IQ^ML�������¼[�XZWKML]ZIT�ZMY]QZMUMV\[�QV�\PM�VIUM�WN �MUMZOMVKa�
ZMTQMN�33

<PM�X]ZXW[M�WN �\PQ[�IZ\QKTM�Q[�\W�[PW_�PW_�ZMILQVO�PIJMI[�JZWILTa�LWM[�UWZM�\PIV�UMZMTa�
QVKZMI[M�KW]Z\�MٻKQMVKa���;MK\QWV�����¼[�XZ]LMV\QIT�ZMY]QZMUMV\[�IT[W�UMIV�\PI\�\PM�[\I\]\M�
Q[�XIZ\QK]TIZTa�[]Q\ML�\W�XTIQV\Qٺ[�KWVNZWV\QVO�MUMZOMVKa�[Q\]I\QWV[�
<PQ[�IZ\QKTM�XZWKMML[�QV�Å^M�XIZ\[���8IZ\�1�XZW^QLM[�I�XZQUMZ�\W�\PM�[]J[\IV\Q^M�IVL�XZWKML]ZIT�

ZMY]QZMUMV\[�WN �\PM�NMLMZIT�PIJMI[�[\I\]\M[���8IZ\�11�KTW[MTa�M`IUQVM[�\PM�;]XZMUM�+W]Z\¼[�

22 See infra Part I.
23 See Preiser v. Rodriguez, 411 U.S. 475, 475 (1973).
24 Id. at 500.
25 Id. 
26 Id. at 499–500.
27 In re Bonner, 151 U.S. 242 (1894).
28 See &RI¿Q�Y��5HLFKDUG������)��G������������WK�&LU���������FLWLQJ�In re Bonner, 151 U.S. at 242); Lake v. Cameron 364 

F.2d 657 (D.C. Cir. 1966) (en banc).
29 6HH�&RI¿Q, 143 F.2d at 443; Lake, 364 F.2d at 657.
30 Sun v. Ashcroft, 370 F.3d 932, 938 n.7 (9th Cir. 2004).
31 Id.
32 28 U.S.C. § 2241.
33 E.g., Xuyue Zhang v. Barr, --- F. Supp. 3d ---, 2020 WL 1502607, at *4–5 (C.D. Cal. Mar. 27, 2020).
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Preiser�LMKQ[QWV��\W�[PW_�_PMZM�KW]Z\[�PI^M�MZZML�QV�][QVO�Preiser�\W�LMVa�PIJMI[�ZMTQMN �NWZ�
KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU[�� �8IZ\� 111� [WT^M[� \PM� NMLMZIT�KQZK]Q\¼[�Preiser�XZWJTMU�Ja�
\ZIKQVO�\PM�LM^MTWXUMV\�WN �I�VQVM\MMV\P�KMV\]Za�PIJMI[�LWK\ZQVM�\PI\�[]XXWZ\[�QV\MZXZM\QVO�
PIJMI[�I[�I^IQTIJTM�\W�[MMS�ZMTQMN �NZWU�]VKWV[\Q\]\QWVIT�KWVLQ\QWV[�WN �KWVÅVMUMV\���8IZ\�1>�
[PW_[�PW_�\PM�;MKWVL�+QZK]Q\¼[�KI[M�TI_�JZQLOM[�\PM�OIX�JM\_MMV�\PM�PQ[\WZQKIT�IXXZWIKP�\W�
PIJMI[�IVL�\PM�UWLMZV�[\I\]\M[���.QVITTa��8IZ\�>�IXXTQM[�\PM�\PMWZQM[�LM[KZQJML�\W�\_W�[PWZ\�
KI[M�[\]LQM[�NZWU�ZMKMV\�+7>1,��!�PIJMI[�XM\Q\QWV[��

ii. tHe ModeRn HAbeAs stAtutes: substAnce And pRoceduRe

1V�� ����+WVOZM[[�XI[[ML�\PM�UWLMZV�PIJMI[�[\I\]\M[�34��<PQ[�_I[�\PM�ÅZ[\�\QUM�\PM�_ZQ\�
M`\MVLML� \W�ITT�XZQ[WVMZ[� [MMSQVO� ZMTQMN � NZWU�]VTI_N]T� KWVÅVMUMV\��UIZSQVO� \PM�IL^MV\�
WN � \PM�][M�WN � \PM�_ZQ\� I[�_M� SVW_� Q\� \WLIa"� I� KWTTI\MZIT� I\\IKS�WV�I�XZQ[WVMZ¼[� ]VTI_N]T�
conviction.��� � ;QVKM� \PM� XI[[IOM� WN � \PM� � ��� TI_[�� \PM�_ZQ\� PI[� XTIaML� I� XQ^W\IT� ZWTM� QV�
[MK]ZQVO�\PM�ZQOP\[�WN �XZQ[WVMZ[�IVL�ZMUMLaQVO�\PM�IJ][M[�WN �\PM�KZQUQVIT�TMOIT�IVL�XMVIT�
systems.36��<PQ[�8IZ\�WN �\PM�IZ\QKTM�XZW^QLM[�I�JZQMN �W^MZ^QM_�WN �\PM�[]J[\IV\Q^M�IVL�XZWKML]ZIT�
LQٺMZMVKM[�JM\_MMV�\PZMM�[MK\QWV[�WN �\PM�UWLMZV�PIJMI[�[\I\]\M��� �=�;�+�����������������
IVL� ������ QV� M`XTIQVQVO�PW_�PIJMI[�UIa�JM� ][ML� \W� KPITTMVOM�XZQ[WV� KWVLQ\QWV[� I[� IV�
]VTI_N]T�¹M`MK]\QWV�WN �I�[MV\MVKM�º����,WQVO�[W�PQOPTQOP\[�������¼[�XW[Q\QWV�I[�I�¹KI\KPITTº�
WZ�OIX�ÅTTQVO�_ZQ\�38 
;MK\QWV������[\I\M[�\PI\�NMLMZIT�PIJMI[�ZMTQMN �Q[�I^IQTIJTM�\W�I�XM\Q\QWVMZ�PMTL�QV�K][\WLa�WV�

\PM�R]LOMUMV\�WN �I�[\I\M�KW]Z\�_PMVM^MZ�\PM�QVLQ^QL]IT�Q[�PMTL�QV�K][\WLa�¹QV�^QWTI\QWV�WN �
\PM�+WV[\Q\]\QWV�WZ�TI_[�������WN �\PM�=VQ\ML�;\I\M[�º39��+W]Z\[�PI^M�QV\MZXZM\ML�\PQ[�TIVO]IOM�
I[�IXXTaQVO�\W�[\I\M�XZQ[WVMZ[�[MMSQVO�ZMTQMN �NZWU�MQ\PMZ�\PM�QUXW[Q\QWV�or the execution of  a 
sentence.40��8M\Q\QWVMZ[�[MMSQVO�ZMTQMN �NZWU�IV�]VTI_N]T�QUXW[Q\QWV�WN �I�[MV\MVKM�I\\IKS�\PM�

34 Charles Doyle, Congressional Research Service, Federal Habeas Corpus: A Brief Legal Overview, in CRS RepoRt 
foR CongReSS 1, 4 (Apr. 26, 2006) https://fas.org/sgp/crs/misc/RL33391.pdf, https://fas.org/sgp/crs/misc/RL33391.
pdf.

35 Id.
36 Id. at 7.
37 See Martin A. Schwartz, 7KH�3UHLVHU�3X]]OH��&RQWLQXHG�)UXVWUDWLQJ�&RQÀLFW�%HWZHHQ�WKH�&LYLO�5LJKWV�DQG�+DEHDV�

&RUSXV�5HPHGLHV�IRU�6WDWH�3ULVRQHUV, 37 Depaul l. Rev. 85, 85 n.3 (1988) (discussing differences in jurisdiction to 
grant § 2241 versus § 2254).

38 While the Supreme Court has never spoken directly on the textual analysis, lower courts have employed it in dis-
tinguishing § 2241 as a catchall provision, and the Court has implicitly accepted § 2241 role as a catchall. See, e.g., 
Rasul v. Bush, 542 U.S. 466 (2004) (recognizing that § 2241 confers jurisdiction to grant habeas relief for detainees 
DW�*XDQWDQDPR�%D\���&DOFDQR�0DUWLQH]�Y��,16������8�6��������������¿QGLQJ��������MXULVGLFWLRQ�IRU�LPPLJUDWLRQ�
detainees). For academic recognition of § 2241 as a “catchall” provision, see Megan A. Fernsten-Torres, Who Are We 
WR�1DPH"�7KH�$SSOLFDELOLW\�RI�WKH�³,PPHGLDWH�&XVWRGLDQ�$V�5HVSRQGHQW´�5XOH�WR�$OLHQ�+DEHDV�&ODLPV�8QGHU����
8�6�&��������, 17 geo. ImmIgR. l.J. 431, 431 (2003) (“28 U.S.C. § 2241, the so-called ‘catchall’ habeas provision” 
(citing JoSephIne R. potuto, pRISoneR CollateRal attaCkS: feDeRal habeaS CoRpuS anD feDeRal pRISoneR motIon 
pRaCtICe 11 (1991))). See also Schwartz, supra note 37 (discussing differences in jurisdiction to grant § 2241 versus 
§ 2254).

39 28 U.S.C § 2254(a).
40 See, e.g., In re Wright, 826 F.3d 774, 778 (4th Cir. 2016) (“The majority view is that § 2241 habeas petitions from 

convicted state prisoners challenging the execution of a sentence are governed by § 2254.”); Bailey v. Hill, 599 F.3d 
976, 982–83 (9th Cir. 2010) (describing how § 2254 permits challenges to the imposition and execution of a state 

https://fas.org/sgp/crs/misc/RL33391.pdf
https://fas.org/sgp/crs/misc/RL33391.pdf


THE CRIMINAL LAW PRACTITIONER
Volume XII, Issue III

%!"#$%"&$'$()#*+,-$.-/)+.-0

“AS LAW & JUSTICE REQUIRE” PARFENOFF

^ITQLQ\a�WN �\PM�]VLMZTaQVO�KWV^QK\QWV�41��<PQ[�Q[�\PM�KTI[[QK�NWZU]TI\QWV�WN �PIJMI[��_PMZM�I�
XM\Q\QWVMZ�ITTMOM[�[WUM�KWV[\Q\]\QWVIT�LMNMK\�_Q\P�\PM�\ZQIT�XZWKM[[�WZ�]VLMZTaQVO�KWV^QK\QWV��
[MMSQVO�\W�W^MZ\]ZV�\PM�KWV^QK\QWV�IVL�[MK]ZM�ZMTMI[M�NZWU�K][\WLa�42��7V�\PM�W\PMZ�PIVL��
XM\Q\QWVMZ[�[MMSQVO�ZMTQMN �NZWU�IV�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�I\\IKS�\PM�UIVVMZ�WZ�
L]ZI\QWV�WN �KWVÅVMUMV\�43��<PQ[�\aXM�WN �KPITTMVOM�LWM[�VW\�\W]KP�WV�\PM�^ITQLQ\a�WN �\PM�
]VLMZTaQVO�KWV^QK\QWV�Q\[MTN�
.WZ�IV�]VKWV\ZW^MZ[QIT�M`IUXTM�WN �\PQ[�KTIQU��QUIOQVM�I�XM\Q\QWV�_PW[M�ZM[WT]\QWV�ZMY]QZM[�

QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M�NZWU�XZQ[WV��TQSM�\PM�ZM[\WZI\QWV�WN �¹OWWL�\QUMº�KZMLQ\[�\PI\�
TM[[MV[�\PM�V]UJMZ�WN �LIa[�I�XZQ[WVMZ�U][\�[MZ^M�JMNWZM�ZMTMI[M�NZWU�K][\WLa�44  For this 
\aXM�WN �XM\Q\QWV��\PM�KPITTMVOM�LWM[�VW\�I\\IKS�\PM�^ITQLQ\a�WN �\PM�]VLMZTaQVO�KWV^QK\QWV��J]\�
ZI\PMZ�\PM�M`MK]\QWV¸WZ�KIZZaQVO�W]\¸WN �IV�W\PMZ_Q[M�^ITQL�[MV\MVKM�
<PM� \M`\�WN � �������UISM[�VW�LQ[\QVK\QWV�JM\_MMV� \PM�IXXTQKIJQTQ\a�WN �PIJMI[� ZMTQMN � \W�

XM\Q\QWVMZ[�KPITTMVOQVO�\PM�^ITQLQ\a�WN �I�KWV^QK\QWV�WZ�\PM�M`MK]\QWV�WN �I�[MV\MVKM��[W�KW]Z\[�
PI^M�QV\MZXZM\ML�\PM�[\I\]\M�I[�MVKWUXI[[QVO�IVa�KTIQU�\PI\�Y]M[\QWV[�\PM�KWV[\Q\]\QWVITQ\a�
WZ�TMOITQ\a�WN �\PM�K][\WLa��� 
?PMV�\PM�PIJMI[�XM\Q\QWVMZ�KTIQU[�IK\]IT�QVVWKMVKM�WZ�I�LMNMK\�_Q\P�\PM�\ZQIT�XZWKM[[��\PM�

ILMY]I\M�ZMUMLa�Q[�WJ^QW]["� QUUMLQI\M�ZMTMI[M�WZ�ZM�\ZQIT�46� �0W_M^MZ��_PMV�\PM�PIJMI[�
XM\Q\QWVMZ�KTIQU[�\PM�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM��KQZK]Q\[�IZM�[XTQ\�JW\P�I[�\W�\PM�\aXM[�
WN �PIZU[�\PI\�XM\Q\QWVMZ[�UIa�KPITTMVOM�I[�_MTT�I[ \PM�[KWXM�WN �ZMTQMN �I^IQTIJTM���
+W]Z\[� PI^M� VW\� [M\\TML� WV� MQ\PMZ� \PM�UMIVQVO� WZ� [KWXM� WN � PIJMI[� KPITTMVOM[� \W� \PM�

]VTI_N]T� M`MK]\QWV� WN � I� [MV\MVKM�48  Some courts have interpreted the execution of  a 
[MV\MVKM� JZWILTa�� OZIV\QVO� _ZQ\[� NWZ� XM\Q\QWV[� \PI\� KPITTMVOM� \PM� KWVLQ\QWV[� WZ� XTIKM� WN �
KWVÅVMUMV\�IVL�[MMS�ZMTQMN �\PZW]OP��NWZ�M`IUXTM��UMLQKIT�\ZMI\UMV\�̂ QI�I�XZQ[WV�\ZIV[NMZ�49  

sentence); James v. Walsh, 308 F.3d 162, 167 (2d Cir. 2002) (“[A] state prisoner may challenge either the imposition 
or the execution of a sentence under Section 2254.”).

41 See, e.g., Walsh, 308 F.3d at 167.
42 Id. 
43 Dhinsa v. Kreuger, 917 F.3d 70, 81 (2d Cir. 2019) (“challeng[ing] ‘the H[HFXWLRQ of a sentence’ include[es] challenges 

to disciplinary actions, prison conditions, or parole decisions” (Adams v. United States, 372 F.3d 132, 135 (2d Cir. 
2004)(emphasis in original)). 

44 This hypo is taken from Preiser v. Rodriguez, 411 U.S. 475 (1973).
45 28 U.S.C. § 2254(a) (“The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an ap-

plication for a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only 
on the ground that he is in custody in violation of the Constitution or laws or treaties of the United States.”). 

46 Leah M. Litman, /HJDO�,QQRFHQFH�DQG�)HGHUDO�+DEHDV, 104 va. l. Rev. 417, 459, 490–92 (2018).
47 See cases cited infra note 49 and accompanying text.
48 &RPSDUH�'KLQVD� 917 F.3d at 81 (“challeng[ing] ‘the H[HFXWLRQ of a sentence’ include[es] challenges to disciplinary 

actions, prison conditions, or parole decisions” ($GDPV, 372 F.3d at 135) (emphasis in original)), with Luedtke v. 
Berkebile, 704 F.3d 465, 465–66 (6th Cir. 2013) (“The district court properly dismissed without prejudice Luedtke’s 
¿UVW�WKUHH�FODLPV�EHFDXVH�>KDEHDV@�LV�QRW�WKH�SURSHU�YHKLFOH�IRU�D�SULVRQHU�WR�FKDOOHQJH�FRQGLWLRQV�RI�FRQ¿QHPHQW�´���

49 See, e.g., Muniz v. Sabol, 517 F.3d 29, 33–34 (1st Cir. 2008) (stating execution of a sentence includes challenges to 
WKH�SODFH�RI�FRQ¿QHPHQW���'KLQVD� 917 F.3d at 81 (“challeng[ing] ‘the H[HFXWLRQ of a sentence’ include[es] challenges 
to disciplinary actions, prison conditions, or parole decisions” ($GDPV, 372 F.3d at 135) (emphasis in original)); Hope 
Y��:DUGHQ�<RUN�&QW\��3ULVRQ������)��G������������G�&LU���������³:H�KDYH�QHYHU�KHOG�WKDW�D�GHWDLQHH�FDQQRW�¿OH�D�KDEH-
as petition to challenge conditions that render his continued detention unconstitutional.”); United States v. Jalili, 925 
F.2d 889, 893–94 (6th Cir. 1991) �KROGLQJ�H[HFXWLRQ�RI�D�VHQWHQFH�SHWLWLRQV�PD\�FKDOOHQJH�WKH�SODFH�RI�FRQ¿QHPHQW���
Creek v. Stone, 379 F.2d 106, 109 (D.C. Cir. 1967) (“[I]n general habeas corpus is available not only to an applicant 
ZKR�FODLPV�KH�LV�HQWLWOHG�WR�EH�IUHHG�RI�DOO�UHVWUDLQWV��EXW�DOVR�WR�DQ�DSSOLFDQW�ZKR�SURWHVWV�KLV�FRQ¿QHPHQW�LQ�D�FHUWDLQ�
SODFH��RU�XQGHU�FHUWDLQ�FRQGLWLRQV��WKDW�KH�FODLPV�YLWLDWH�WKH�MXVWL¿FDWLRQ�IRU�FRQ¿QHPHQW�´��
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7\PMZ�KW]Z\[��ZMÆMK\QVO�JW\P�QV\MZ�IVL�QV\ZI�KQZK]Q\�[XTQ\[��PI^M�\ISMV�I�VIZZW_MZ�^QM_�WN �
_PI\�KWV[\Q\]\M[�I�XZWXMZ�XM\Q\QWV�KPITTMVOQVO�\PM�M`MK]\QWV�WN �I�[MV\MVKM�IVL�TQUQ\�ZMTQMN �
[WTMTa�\W�XM\Q\QWVMZ[�[MMSQVO�QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M�NZWU�K][\WLa��� 
<PQ[� UMIV[� \PI\� \PM� [KWXM� WN � PIJMI[� ZMTQMN � I^IQTIJTM� \W� I� LM\IQVMM� �MZQVOٺ[] NZWU�

QVILMY]I\M�UMLQKIT�\ZMI\UMV\�I[�I�ZM[]T\�WN �I�XZQ[WV�\ZIV[NMZ����WZ�TIVO]Q[PQVO�QV�[WTQ\IZa�
KWVÅVMUMV\� _Q\PW]\� ILMY]I\M� R][\QÅKI\QWV� NZWU� XZQ[WV� WٻKQIT[��� or denied a right to 
\ZIV[NMZ�\W�KWUU]VQ\a�KWVÅVMUMV\����Q[�X]ZMTa�I�N]VK\QWV�WN �where \PM�LM\IQVMM�_I[�XTIKML�
QV�LM\MV\QWV���<PM�ZQOP\[�IVL�ZMUMLQM[�I^IQTIJTM�\W�I�LM\IQVMM�\W�ZMLZM[[�QV�NMLMZIT�KW]Z\�
[PW]TL�VW\�JM�[W�IZJQ\ZIZQTa�TQUQ\ML�
:M\]ZVQVO�\W�\PM�\M`\�WN �\PM�[\I\]\M[��R][\�I[��������ITTW_[�KW]Z\[�\W�OZIV\�_ZQ\[�\W�[\I\M�

prisoners, �� ����� ITTW_[� KW]Z\[� \W� OZIV\� _ZQ\[� \W� federal prisoners.��� � 0W_M^MZ�� ]VTQSM�
�� ������_PQKP�IXXTQM[�_PMV� [\I\M�XZQ[WVMZ[� KPITTMVOM� MQ\PMZ� \PM� QUXW[Q\QWV� or execution 
of  a sentence,��������IXXTQM[�_PMV�NMLMZIT�XZQ[WVMZ[�KPITTMVOM�[WTMTa�\PM�QUXW[Q\QWV�WN �I�
sentence.����<PM�\M`\�WN ��������I��UISM[�KTMIZ�\PI\�KW]Z\[�UIa�OZIV\�PIJMI[�ZMTQMN �]VLMZ�
�������WVTa�_PMV�¹CIE�XZQ[WVMZ�QV�K][\WLa�]VLMZ�[MV\MVKM�WN �I�KW]Z\�M[\IJTQ[PML�Ja�)K\�
WN �+WVOZM[[�CQ[E�KTIQUQVO�\PM�ZQOP\�\W�JM�ZMTMI[ML�]XWV�\PM�OZW]VL�\PI\�\PM�[MV\MVKM�_I[�
QUXW[ML�QV�^QWTI\QWV�WN �\PM�+WV[\Q\]\QWV�WZ�TI_[�WN �\PM�=VQ\ML�;\I\M[�º�� 

Section�������PW_M^MZ��LWM[�VW\�XZMKT]LM�NMLMZIT�XZQ[WVMZ[�NZWU�KPITTMVOQVO�\PM�]VTI_N]T�
M`MK]\QWV�WN � I� [MV\MVKM�� �+W]Z\[� IZM�]VLM\MZZML�Ja� \PM� TIKS�WN � \M`\]IT�PWWS�� �?WZSQVO�
IZW]VL�\PM�IXXIZMV\�OIX�QV�PIJMI[�KW^MZIOM��\PM�TW_MZ�KW]Z\[�PI^M�QV\MZXZM\ML��������I[�
I�KI\KPITT� [\I\]\M�\PI\�M`\MVL[�PIJMI[�ZMTQMN � \W�XM\Q\QWV[�\PI\�LW�VW\�Å\�VMI\Ta� QV\W�MQ\PMZ�
������ or���������� 
;MK\QWV� ����� [\I\M[� \PI\� ¹C_EZQ\[� WN � PIJMI[� KWZX][� UIa� JM� OZIV\ML� Ja� \PM� ;]XZMUM�

+W]Z\��IVa�R][\QKM�\PMZMWN��\PM�LQ[\ZQK\�KW]Z\[�IVL�IVa�KQZK]Q\�R]LOM�_Q\PQV�\PMQZ�ZM[XMK\Q^M�
R]ZQ[LQK\QWV[�º� � �.WZ�M`IUXTM�� QV�McGhee v� Hanberry�� \PM�.QN\P�+QZK]Q\�PMTL�\PI\��������Q[�

50 See, e.g., Leamer v. Fauver, 288 F.3d 532, 542 (3d Cir. 2002) (“Conversely, when the challenge is to a condition of 
FRQ¿QHPHQW�VXFK�WKDW�D�¿QGLQJ�LQ�SODLQWLII¶V�IDYRU�ZRXOG�QRW�DOWHU�KLV�VHQWHQFH�RU�XQGR�KLV�FRQYLFWLRQ��DQ�DFWLRQ�
under § 1983 is appropriate.”); Carson v. Johnson, 112 F.3d 818, 820–21 (5th Cir. 1997) (“The distinction is blurry, 
KRZHYHU��ZKHQ��DV�KHUH��D�SULVRQHU�FKDOOHQJHV�DQ�XQFRQVWLWXWLRQDO�FRQGLWLRQ�RI�FRQ¿QHPHQW�RU�SULVRQ�SURFHGXUH��������
If ‘a favorable determination . . . would not automatically entitle [the prisoner] to accelerated release,’ . . . the proper 
vehicle is a § 1983 suit.” (quoting Orellana v. Kyle, 65 F.3d 29, 31 (5th Cir. 1995) (per curiam))); Luedtke, 704 F.3d 
DW����±����³7KH�GLVWULFW�FRXUW�SURSHUO\�GLVPLVVHG�ZLWKRXW�SUHMXGLFH�/XHGWNH¶V�¿UVW�WKUHH�FODLPV�EHFDXVH�>KDEHDV@�LV�
QRW�WKH�SURSHU�YHKLFOH�IRU�D�SULVRQHU�WR�FKDOOHQJH�FRQGLWLRQV�RI�FRQ¿QHPHQW�´���

51 E.g., Ilina v. Zickefoose, 591 F. Supp. 2d 145, 150 (D. Conn. 2008).
52 E.g., United States v. Bout, 860 F. Supp. 2d 303, 312 (2d Cir. 2012).
53 Gonzalez-Fuentes v. Molina, 607 F.3d 864, 875 n.9 (1st Cir. 2010).
54 28 U.S.C. § 2255(a).
55 Id.
56 Id.
57 See, e.g., Dhinsa v. Kreuger, 917 F.3d 70, 81 (2d Cir. 2019) (“To challenge ‘the execution of a sentence,’ including 

challenges to disciplinary actions, prison conditions, or parole . . . 28 U.S.C. § 2241 provides the ‘proper means.’” 
(internal citation omitted)); Luedtke v. Berkebile, 704 F.3d 465, 466 (6th Cir. 2013) (“The district court was also right 
to conclude that Luedtke’s fourth claim is cognizable under § 2241 as a challenge to the execution of a portion of his 
sentence.”); Muniz v. Sabol, 517 F.3d 29, 33–34 (1st Cir. 2008) (“[J]urisdiction is appropriate because a habeas peti-
tion seeking relief from the manner of execution of a sentence is properly brought under 28 U.S.C. § 2241.”); Coady 
v. Vaughn, 251 F.3d 480, 485 (3d Cir. 2001) (“[F]ederal prisoners challenging some aspect of the execution of their 
sentence, such as denial of parole, may proceed under Section 2241.”). 

58 28 U.S.C. § 2241(a).
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I^IQTIJTM�¹_PMZM�\PM�XM\Q\QWVMZ�M[\IJTQ[PM[�\PI\�\PM�ZMUMLa�XZW^QLML�NWZ�]VLMZ��������»Q[�
QVILMY]I\M�WZ�QVMٺMK\Q^M�\W�\M[\�\PM�TMOITQ\a�WN �PQ[�LM\MV\QWV�¼º�!��*MKI][M��������XZMKT]LML�
XM\Q\QWVMZ[�NZWU�KPITTMVOQVO�\PM�M`MK]\QWV�WN �I�[MV\MVKM���������_I[�\PM�ZMTM^IV\�PIJMI[�
statute.60� �?PQTM� \PM� \M`\�WN � �� �����LWM[�VW\� IٻZUI\Q^MTa�LM[KZQJM� �������I[� I� KI\KPITT�
habeas statute, courts have come to interpret �������I[�[]KP�Ja�R]`\IXW[QVO��������·��¼[�
M`XTQKQ\�\M`\�IOIQV[\�������¼[�IUJQO]W][�\M`\�61 

Section� ����¼[� ZWTM� I[� I� KI\KPITT� XZW^QLM[� KW]Z\[� JZWIL� I]\PWZQ\a� QV� W^MZ[MMQVO� \PM�
ILUQVQ[\ZI\QWV�WN �KZQUQVIT�R][\QKM�IVL�QV�ZMUMLaQVO�PIZU[�\W�LM\IQVMM[�KI][ML�Ja�]VTI_N]T�
WZ�]VKWV[\Q\]\QWVIT�ILUQVQ[\ZI\QWV�LMKQ[QWV[�62

<PQ[�LWK\ZQVIT�IXXZWIKP�Q[�XMK]TQIZ�JMKI][M�\PM�\M`\�WN ��������LQٺMZ[�[QOVQÅKIV\Ta�NZWU�
�������WZ����������.WZ�QV[\IVKM��\PM�ÅZ[\�[]J[MK\QWV�WN ��������[XMKQÅKITTa�[\I\M[�\PI\�PIJMI[�
ZMTQMN �Q[�I^IQTIJTM�NWZ�NMLMZIT�XZQ[WVMZ[�_PMV�\PM�XZQ[WVMZ�Q[�QV�K][\WLa�¹KTIQUQVO�\PM�ZQOP\�\W�
JM�ZMTMI[ML�]XWV�\PM�OZW]VL�\PI\�\PM�[MV\MVKM�_I[�QUXW[ML�QV�^QWTI\QWV�WN �\PM�+WV[\Q\]\QWV�
WZ�TI_[�WN �\PM�=VQ\ML�;\I\M[�º63��<PQ[�TIVO]IOM�Q[�[QOVQÅKIV\�JMKI][M�Q\�M`XTQKQ\Ta�LM[KZQJM[�
\PM� \aXM[�WN �PIJMI[�XM\Q\QWV[� \W�_PQKP� �������IXXTQM["� NMLMZIT�XZQ[WVMZ[ KPITTMVOQVO� \PM�
imposition of  a sentence.64 
;QUQTIZTa�� \PM�ÅZ[\� []J[MK\QWV�WN ��������[\I\M[� \PI\�I�KW]Z\�UIa�PMIZ�I�PIJMI[�XM\Q\QWV�

NZWU�I�[\I\M�XZQ[WVMZ�_PW�ITTMOM[�\PI\�\PMQZ�¹K][\WLa�CQ[E�QV�^QWTI\QWV�WN �\PM�+WV[\Q\]\QWV�WZ�
TI_[�WZ�\ZMI\QM[�WN �\PM�=VQ\ML�;\I\M[�º����)OIQV��R][\�TQSM�+WVOZM[[�M`XTQKQ\Ta�TQUQ\ML��������
ZMTQMN �\W�PIJMI[�XM\Q\QWV[�NZWU�NMLMZIT�XZQ[WVMZ[�KPITTMVOQVO�\PM�QUXW[Q\QWV�WN �I�[MV\MVKM��
+WVOZM[[�M`XTQKQ\Ta� TQUQ\ML��������ZMTQMN � \W� [\I\M�XZQ[WVMZ[ KPITTMVOQVO� \PM� QUXW[Q\QWV�WZ�
execution of  a sentence.66��?PQTM�TW_MZ�KW]Z\[�PI^M�IXXTQML�\PQ[�IVITa[Q[�QV�LQ[\QVO]Q[PQVO�
�������NZWU�\PM�W\PMZ�PIJMI[�[\I\]\M[��\PM�;]XZMUM�+W]Z\�PI[�VW\�MVLWZ[ML�IVa�XIZ\QK]TIZ�
approach.�� 
=VTQSM�\PM�W\PMZ�PIJMI[�[\I\]\M[���������XZW^QLM[�VW�O]QLIVKM�NWZ�_PMV�Q\[�XZW^Q[QWV[�IZM�

IXXTQKIJTM¸Q\�ZMIL[�TQSM�IV�WXMV�MVLML�XW_MZ�NWZ�KW]Z\[�\W�OZIV\�PIJMI[�ZMTQMN��;MK\QWV 2241 
states that ¹C_EZQ\[�WN �PIJMI[�KWZX][�UIa�JM�OZIV\ML�Ja�\PM�;]XZMUM�+W]Z\��IVa�R][\QKM�
\PMZMWN�� \PM� LQ[\ZQK\� KW]Z\[� IVL� IVa� KQZK]Q\� R]LOM�_Q\PQV� \PMQZ� ZM[XMK\Q^M� R]ZQ[LQK\QWV[�º68  

59 McGhee v. Hanberry, 604 F.2d 9, 10 (5th Cir. 1979) (per curiam) (citing Wood v. Blackwell, 429 F.2d 62, 63 (5th Cir. 
1968)). 

60 See, e.g., Kahane v. Carlson, 527 F.2d 492, 496 (2d Cir. 1975) (Friendly, J., concurring).
61 For academic recognition of § 2241 as a “catchall” provision, see Megan A. Fernsten-Torres, :KR�$UH�:H�WR�1DPH"�

7KH�$SSOLFDELOLW\� RI� WKH� ³,PPHGLDWH�&XVWRGLDQ�$V�5HVSRQGHQW´� 5XOH� WR� $OLHQ� +DEHDV� &ODLPV� 8QGHU� ��� 8�6�&��
������, 17 geo. ImmIgR. l.J. 431, 431 (2003) (“28 U.S.C. § 2241, the so-called ‘catchall’ habeas provision” (citing Jo-
SephIne R. potuto, pRISoneR CollateRal attaCkS: feDeRal habeaS CoRpuS anD feDeRal pRISoneR motIon pRaCtICe 
11 (1991))). See also Schwartz, supra note 37 (discussing differences in jurisdiction to grant § 2241 versus § 2254).

62 While other federal statutes, like § 1983, may overlap in jurisdiction with habeas in their availability to challenge pris-
on administrative decisions, there are substantive and procedural differences between the statutes that can sometimes 
make habeas the preferable vehicle for detainees. See Schwartz, supra note 37, at 150. 

63 28 U.S.C. § 2255(a).
64 Id.
65 28 U.S.C. § 2254(a).
66 See id.
67 See, e.g., Rasul v. Bush, 542 U.S. 466 (2004) (recognizing that § 2241 confers jurisdiction to grant habeas relief for 

GHWDLQHHV�DW�*XDQWDQDPR�%D\���&DOFDQR�0DUWLQH]�Y��,16������8�6��������������¿QGLQJ��������MXULVGLFWLRQ�IRU�LPPL-
gration detainees). 

68 28 U.S.C. § 2241(a).
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;XMKQÅKITTa�� \PM� [\I\]\M� M`\MVL[�_PMVM^MZ� [WUMWVM� ¹Q[� QV� K][\WLa� ]VLMZ� WZ� Ja� KWTWZ� WN �
\PM�I]\PWZQ\a�WN �\PM�=VQ\ML�;\I\M[�WZ�Q[�KWUUQ\\ML�NWZ�\ZQIT�JMNWZM�[WUM�KW]Z\�\PMZMWN�º69  
Where �������I��Q[�KTMIZ�\PI\�Q\[�XZW^Q[QWV[�IXXTa�\W�NMLMZIT�XZQ[WVMZ[�[MMSQVO�ZMTMI[M�NZWU�IV�
]VTI_N]T�KWV^QK\QWV��IVL�_PMZM��������I��Q[�KTMIZ�\PI\�Q\�IXXTQM[�\W�I�[\I\M�XZQ[WVMZ�QV�K][\WLa�
QV�^QWTI\QWV�WN �\PM�TI_���������I��Q[�IUJQO]W][�I[�\W�_PMV�Q\[�XZW^Q[QWV[�IXXTa�IVL�_PQKP�
types of  habeas petitions must be interpreted through its statutory provisions. 

Because of  ������¼[�]VILWZVML�TIVO]IOM��KW]Z\[�PI^M�QV\MZXZM\ML�\PM�[\I\]\M�I[�IXXTQKIJTM�
\W� ITT� PIJMI[� XM\Q\QWV[� \PI\� LW� VW\� NITT� ]VLMZ� \PM� W\PMZ� [\I\]\M[���� � ;WUM� KQZK]Q\[� NWTTW_�
[QUQTIZ�ZMI[WVQVO"��������JMOQV[�_PMZM��������·���MVL���  Sections������������WVTa�IXXTa�
\W� NMLMZIT�IVL�[\I\M�prisoners��_PMZM�������� Q[�I�JZWIL�OZIV\�WN � R]ZQ[LQK\QWV� \W�ITT�PIJMI[�
KTIQU[�NZWU�[\I\M�XZQ[WVMZ[�IVL��������Q[�TQUQ\ML�R][\�\W�KTIQU[�KPITTMVOQVO�\PM�QUXW[Q\QWV�
of  a sentence.�� 
*MKI][M��������·���IZM�TQUQ\ML�\W�\PM[M�[XMKQÅK�KPITTMVOM[��KW]Z\[�][M��������\W�OZIV\�

PIJMI[�ZMTQMN �\W�NMLMZIT�XZQ[WVMZ[�[WTMTa�KPITTMVOQVO�\PM�M`MK]\QWV�WN �I�[MV\MVKM�IVL��UWZM�
OMVMZITTa��\W�ITT�NMLMZIT�IVL�[\I\M�RIQT�LM\IQVMM[��� immigration detainees,�� Guantanamo Bay 
detainees,���IVL�\PW[M�_PW�IZM�KQ^QTTa�KWUUQ\\ML�����.WZ�\PM�\_W�UQTTQWV�XMWXTM�PMTL�JMPQVL�
JIZ[�QV�������������UQTTQWV�_MZM�PMTL�QV�[\I\M�XZQ[WV�����<PQ[�UMIV[�\PI\�NWZ�\PM�ITUW[\�WVM�
UQTTQWV�XMWXTM�PMTL�W]\[QLM�WN �[\I\M�XZQ[WV�L]ZQVO��������������_I[�\PM�WVTa�NWZU�WN �NMLMZIT�
PIJMI[�ZMTQMN �I^IQTIJTM��   In this context, ������¼[�ZWTM�I[�I�KI\KPITT�Q[�VW\�\PI\�WN �I�TQUQ\ML�
XZW^Q[QWV�\PI\�WVTa�IXXTQM[�QV�TQUQ\ML�KQZK]U[\IVKM[���:I\PMZ���������XTIa[�I�[QOVQÅKIV\�ZWTM�
QV�\PM�PIJMI[�[\I\]\WZa�NZIUM_WZS���.WZ�\PM�KQZK]Q\[�\W�PI^M�VW�KTMIZ�IV[_MZ�I[�\W�\PM�[KWXM�
WN �R]ZQ[LQK\QWV�\W�PMIZ�PIJMI[�KPITTMVOM[�\W�\PM�M`MK]\QWV�WN �I�[MV\MVKM�Q[�\W�LW�I�LQ[[MZ^QKM�
\W�ITT�_PW�U][\�ZMTa�WV��������I[�\PMQZ�WVTa�I^MV]M�NWZ�NMLMZIT�PIJMI[�ZMTQMN�
=T\QUI\MTa��\PM[M�LQ[\QVK\QWV[�IZM�QUXWZ\IV\�VW\�WVTa�NWZ�\PMQZ�[]J[\IV\Q^M�LQٺMZMVKM[��J]\�

IT[W�NWZ�\PMQZ�XZWKML]ZIT�LQٺMZMVKM[���<PM�UW[\�QUXWZ\IV\�LQ[\QVK\QWV�NWZ�\PQ[�XIXMZ�Q[�\PI\�
�������PI[� [\ZQK\�� [\I\]\WZa�XZWKML]ZIT�ZMY]QZMUMV\[� \PI\�UIa�SMMX�I� NMLMZIT�KW]Z\� NZWU�
Z]TQVO�WV�\PM�UMZQ\[�WN �I�[\I\M�XZQ[WVMZ¼[�XM\Q\QWV��! 
)� NMLMZIT� KW]Z\� KIVVW\� OZIV\� I� PIJMI[� _ZQ\� ]VLMZ� �� ����� ]VTM[[� WVM� WN � \PM[M� \PZMM�

KWVLQ\QWV[� PI[� JMMV�UM\"� ��� ¹\PM� IXXTQKIV\� PI[� M`PI][\ML� \PM� ZMUMLQM[� I^IQTIJTM� QV� \PM�

69 28 U.S.C. § 2241(c)(1).
70 E.g., United States v. Jalili, 925 F.2d 889, 893–94 (6th Cir. 1991) (holding execution of a sentence petitions may 

FKDOOHQJH�WKH�SODFH�RI�FRQ¿QHPHQW��
71 See, e.g., Kahane v. Carlson, 527 F.2d 492, 496 (2d Cir. 1975) (Friendly, J., concurring); Coady v. Vaughn, 251 F.3d 

480, 485 (3d Cir. 2001).
72 28 U.S.C. §§ 2254(a), 2255(a).
73 See, e.g., Jackson v. Clements, 796 F.3d 841, 843 (7th Cir. 2015) (“The appropriate vehicle for a state pre-trial detain-

ee to challenge his detention is § 2241.”). 
74 E.g., Hope v. Warden York Cnty. Prison, 972 F.3d 310 (3d Cir. 2020).
75 Rasul v. Bush, 542 U.S. 446 (2004).
76 Timms v. Johns, 627 F.3d 525, 530–31 (4th Cir. 2010); see also Archuleta v. Hedrick, 365 F.3d 644, 648 (8th Cir. 

2004).
77 Wendy Sawyer & Peter Wagner, 0DVV�,QFDUFHUDWLRQ��7KH�:KROH�3LH�����, pRISon pol’y InItIatIve, https://www.

prisonpolicy.org/reports/pie2022.html. 
78 Except of course for federal prisoners challenging the imposition of a sentence. However, those prisoners must still 

¿OH�XQGHU��������ZKHQ�VHHNLQJ�UHOLHI�IURP�WKH�H[HFXWLRQ�RI�D�VHQWHQFH�
79 28 U.S.C. § 2254(b). Section 2254, unlike §§ 2241, 2255, is the only habeas statute with statutory exhaustion require-

ments.

https://www.prisonpolicy.org/reports/pie2022.html
https://www.prisonpolicy.org/reports/pie2022.html
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KW]Z\[�WN �\PM�;\I\M#º80�����¹\PMZM�Q[�IV�IJ[MVKM�WN �I^IQTIJTM�;\I\M�KWZZMK\Q^M�XZWKM[[#º81 or 
���� ¹KQZK]U[\IVKM[� M`Q[\� \PI\� ZMVLMZ� []KP�XZWKM[[� QVMٺMK\Q^M� \W� XZW\MK\� \PM� ZQOP\[� WN � \PM�
IXXTQKIV\�º82��<PM�M`PI][\QWV�KWVLQ\QWV�Q[�UM\�_PMVM^MZ�\PM�PIJMI[�XM\Q\QWVMZ�PI[�TQ\QOI\ML�
\PMQZ�IZO]UMV\�\PZW]OP�\PM�PQOPM[\�TM^MT�WN �[\I\M�KW]Z\¸Q�M���I�NMLMZIT�KW]Z\�KIVVW\�OZIV\�
PIJMI[�ZMTQMN �]V\QT�\PM�[\I\M�[]XZMUM�KW]Z\�PI[�ÅZ[\�LMVQML�ZMTQMN �\W�\PM�XM\Q\QWVMZ�83 
<PM�W\PMZ�\_W��������J�����*��KWVLQ\QWV[�M`K][M�\PM�[\I\M�KW]Z\�M`PI][\QWV�ZMY]QZMUMV\�

¹WVTa�QN �\PMZM�Q[�VW�WXXWZ\]VQ\a�\W�WJ\IQV�ZMLZM[[�QV�[\I\M�KW]Z\�WZ�QN �\PM�KWZZMK\Q^M�XZWKM[[�
Q[�[W�KTMIZTa�LMÅKQMV\�I[�\W�ZMVLMZ�N]\QTM�IVa�MٺWZ\�\W�WJ\IQV�ZMTQMN�º84��<PM[M�\_W�M`KMX\QWV[�
TQUQ\�I�NMLMZIT�KW]Z\¼[�IJQTQ\a�\W�M`K][M�������¼[�M`PI][\QWV�ZMY]QZMUMV\� ���)�KW]Z\�KIV�WVTa�
M`K][M�M`PI][\QWV�QN �I�XM\Q\QWVMZ�PI[�M[[MV\QITTa�VW�WXXWZ\]VQ\a�_PI\[WM^MZ�\W�ZMLZM[[�WZ�
OIQV�MٺMK\Q^M�ZMTQMN �QV�[\I\M�KW]Z\�86

;MK\QWV�������PW_M^MZ��LWM[�VW\�Ja�Q\[�W_V�NWZKM�ZMY]QZM�M`PI][\QWV���?PQTM�KW]Z\[�LW�
QV�NIK\�QUXW[M�M`PI][\QWV�WV��������XM\Q\QWV[�I[�I�XZ]LMV\QIT�ZMY]QZMUMV\��\PQ[�UMIV[�\PI\�
������¼[�ZMY]QZMUMV\[�IZM�VW\�TQUQ\ML�Ja�[\I\]\M� ���+W]Z\[�KIV�IVL�LW�XZW^QLM�ÆM`QJQTQ\a�QV�
ILIX\QVO�������¼[�M`PI][\QWV�XZWKML]ZM�\W�MUMZOMVKa�KQZK]U[\IVKM[�88  Where courts are 
TQUQ\ML�\W�M`\ZMUM�KI[M[�NWZ�M`K][QVO�M`PI][\QWV�QV��������petitions,89 for��������petitions, 
courts can excuse exhaustion as a matter of  discretion.90��<PQ[�Q[�M`IK\Ta�_PI\�PIXXMVML�
NWZ�UIVa�LM\IQVMM[�PMTL�QV�TWKIT�RIQT[��NMLMZIT�XZQ[WV[��IVL�QUUQOZI\QWV�LM\MV\QWV�KMV\MZ[�
during the pandemic: courts across the country excused ������¼[�M`PI][\QWV�ZMY]QZMUMV\[�
QV�TQOP\�WN �QUUMLQIKa�WN �\PM�LIVOMZ�XW[ML�Ja +7>1,��!�91��1N �KW]Z\[�_MZM�UWZM�TQUQ\ML�QV�
\PMQZ�W^MZ[QOP\�WN �LM\MV\QWV�KMV\MZ[�L]ZQVO�\PM�XIVLMUQK��\PM�ZQ[S�\W�LM\IQVMM[�_W]TL�PI^M�
JMMV�[QOVQÅKIV\Ta�PQOPMZ�92

<P][��LM[XQ\M�\PM�ZMTI\Q^M�TIKS�WN �\M`\]IT�O]QLIVKM�I[�\W�_PMV�������¼[�[]J[\IV\Q^M�IVL�
XZWKML]ZIT� Z]TM[�IXXTa�� \PM� [\I\]\M�XTIa[�I� [QOVQÅKIV\� ZWTM�JW\P�I[�I� NWZU�WN � MUMZOMVKa�
ZMTQMN �IVL�I[�I�KI\KPITT�XZW^QLQVO�NWZ�PIJMI[�ZMTQMN �NWZ�NMLMZIT�XZQ[WVMZ[��[\I\M�IVL�NMLMZIT�RIQT�
LM\IQVMM[��QUUQOZI\QWV�LM\IQVMM[��IVL�\PW[M�_PW�IZM�KQ^QTTa�KWUUQ\\ML�

iii. A ModeRn HAbeAs pRobLeM: tHe PreIser doctRine

� <PM�UWLMZV�IXXZWIKP�NWZ�PW_�\W�QV\MZXZM\�PIJMI[�KPITTMVOM[�\W�\PM�M`MK]\QWV�WN �
I� [MV\MVKM� KWUM[� NZWU� \PM� �!��� ;]XZMUM�+W]Z\� LMKQ[QWV��Preiser v� Rodriguez.93  Part II 

80 28 U.S.C. § 2254(b)(1)(A).
81 28 U.S.C. § 2254(b)(1)(B)(i).
82 28 U.S.C. § 2254(b)(1)(B)(ii).
83 See O’Sullivan v. Boerckel, 526 U.S. 838, 839 (1999).
84 Duckworth v. Serrano, 454 U.S. 1, 3 (1981).
85 Id.
86 Id.
87 E.g., Perez v. Wolf, 445 F. Supp. 3d 275, 284–86 (N.D. Cal. 2020).
88 Id.
89 28 U.S.C. § 2254(b)(1)(B)(ii).
90 E.g., Singh v. Holder, 638 F.3d 1196, 1203 n.3 (9th Cir. 2011) (“On habeas review under § 2241, exhaustion is a 

prudential rather than jurisdictional requirement.”).
91 E.g., Perez, 445 F. Supp. 3d at 284–86.
92 See Lee Kovarsky, 3DQGHPLFV��5LVNV��DQG�5HPHGLHV, 106 va. l. Rev. onlIne 71 (2020).
93 Preiser v. Rodriguez, 411 U.S. 475 (1973).
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KTW[MTa�IVITabM[�Preiser \W�[PW_�\PI\��LM[XQ\M�PW_�UIVa�TW_MZ�KW]Z\[�PI^M�KWUM�\W�QV\MZXZM\�
Preiser��\PM�+W]Z\¼[�LMKQ[QWV�LWM[�VW\�TQUQ\�I�TW_MZ�KW]Z\¼[�IJQTQ\a�\W�OZIV\�PIJMI[�ZMTQMN �\W�
XM\Q\QWVMZ[�KPITTMVOQVO�\PM�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�NWZ�KWVLQ\QWV[�WN �KWVÅVMUMV\�
KTIQU[� 94  By using Preiser� \W� TQUQ\�I�LM\IQVMM¼[�ZQOP\� \W�][M�PIJMI[� QV�KWZZMK\QVO�PIZUN]T�
ILUQVQ[\ZI\Q^M�LMKQ[QWV[��\PM�TW_MZ�KW]Z\[�PI^M�]VVMKM[[IZQTa�[\QÆML�\PM�ILUQVQ[\ZI\QWV�WN �
R][\QKM�NWZ�LM\IQVMM[�_PW�W\PMZ_Q[M�PI^M�TQ\\TM�IKKM[[�\W�ZMTQMN�!�

In Preiser��\PZMM�[\I\M�XZQ[WVMZ[�ITTMOML�\PI\�\PM�XZQ[WV�PIL�]VKWV[\Q\]\QWVITTa�ZM^WSML�\PMQZ�
OWWL�\QUM�KZMLQ\[�96��>QI�I�� �! ��IK\QWV��\PM�XM\Q\QWVMZ[�[W]OP\�¹QVR]VK\Q^M�ZMTQMN �\W�KWUXMT�
ZM[\WZI\QWV�WN �\PM�KZMLQ\[��_PQKP�QV�MIKP�KI[M�_W]TL�ZM[]T\�QV�\PMQZ�QUUMLQI\M�ZMTMI[M�NZWU�
KWVÅVMUMV\�º!���<PM�Y]M[\QWV�JMNWZM�\PM�+W]Z\�_I[�_PM\PMZ�\PM�XM\Q\QWVMZ[�KW]TL�WJ\IQV�
\PM� OWWL�\QUM� KZMLQ\[� IVL� [MK]ZM� ZMTMI[M� ]VLMZ� �� �! ��� WZ� _PM\PMZ� XM\Q\QWVMZ[� [MMSQVO�
ZMTMI[M�U][\�ÅTM�]VLMZ�\PM�NMLMZIT�PIJMI[�KWZX][�[\I\]\M��[XMKQÅKITTa�������.98  Section 1983 
Q[�I�NMLMZIT�[\I\]\M�\PI\�ITTW_[�IVa�XMZ[WV�\W�[]M�IVa�[\I\M�WZ�\PM�NMLMZIT�OW^MZVUMV\�NWZ�¹\PM�
LMXZQ^I\QWV�WN �IVa�ZQOP\[��XZQ^QTMOM[��WZ�QUU]VQ\QM[�[MK]ZML�Ja�\PM�+WV[\Q\]\QWV�IVL�TI_[�º99  
*a�Q\[�W_V�\MZU[��I[�\PM�XM\Q\QWVMZ[�IZO]ML�����! ��Q[�KWM`\MV[Q^M�_Q\P�\PM�PIJMI[�[\I\]\M[�QV�
KPITTMVOQVO�]VTI_N]T�WZ�]VKWV[\Q\]\QWVIT�NWZU[�WN �KWVÅVMUMV\�100

)TTW_QVO�\PM�XZQ[WVMZ[�\W�X]Z[]M�ZMTQMN �]VLMZ����! ��_W]TL�WXMV�IV�I^MV]M�NWZ�ZMTMI[M�
\PI\� _W]TL� VW\� ZMY]QZM� ÅZ[\� M`PI][\QVO� ILUQVQ[\ZI\Q^M� ZMUMLQM[� QV� [\I\M� KW]Z\�101 since 
M`PI][\QWV�_W]TL�W\PMZ_Q[M�JM�ZMY]QZML�Ja�[\I\]\M�]VLMZ��������102��=T\QUI\MTa��\PM�+W]Z\¼[�
LMKQ[QWV�ZM[\ML�WV�ÅVM�LQ[\QVK\QWV[�JM\_MMV�\PM�\ZILQ\QWVIT�ZWTM�WN �PIJMI[�XM\Q\QWV[�QV�\PM�
KWUUWV�TI_�IVL�\PM�ZWTM�WN �PIJMI[�QV�\PM�UWLMZV�NMLMZIT�[\I\]\M[�103 

The Preiser� LMKQ[QWV� PI[� TML�UIVa� KQZK]Q\� KW]Z\[� \W� ILWX\� I� VIZZW_� ^QM_� WN � \PM� \aXM[�
WN �PIZU�IVL�[KWXM�WN �ZMTQMN �I^IQTIJTM�\W�PIJMI[�XM\Q\QWV[�KPITTMVOQVO�\PM�M`MK]\QWV�WN �I�
[MV\MVKM�IVL�KWVLQ\QWV[�WN �KWVÅVMUMV\�104��/Q^MV�\PM�KMV\ZITQ\a�WN �Preiser \W�\PM�KQZK]Q\�[XTQ\�
I[�\W�\PM�M`\MV\�WN �PIJMI[�R]ZQ[LQK\QWV�\W�ZMUMLa�ILUQVQ[\ZI\Q^M�LMKQ[QWV[��Preiser�_IZZIV\[�
KIZMN]T�ZM^QM_��
� <PM�+W]Z\�KWV\M`\]ITQbML�Preiser�_Q\PQV�\PM�KWUUWV�TI_�PQ[\WZa�WN �habeas corpus ad 

subjiciendum.�����4WWSQVO�JIKS�\W�MIZTa�[M^MV\MMV\P�KMV\]Za�LMKQ[QWV[��\PM�\ZILQ\QWVIT�X]ZXW[M�

94 See, e.g., Palma-Salazar v. Davis, 677 F.3d 1031, 1035–36 (10th Cir. 2012) (holding that a prisoner’s habeas petition 
seeking transfer out of a maximum security prison had to be brought pursuant to Bivens) (citing Preiser, 411 U.S. at 
�������%URZQ�Y��%OHGVRH������)HG��$SS[�������������G�&LU���������¿QGLQJ�QR�KDEHDV�MXULVGLFWLRQ�WR�WUDQVIHU�D�SULVRQHU�
back to the federal prison where he had been receiving psychological treatment (citing Preiser, 411 U.S. at 484, 487)). 
But see $DPHU�Y��2EDPD������)��G�����������±����'�&��&LU���������¿QGLQJ�KDEHDV�MXULVGLFWLRQ�IRU�*XDQWDQDPR�%D\�
detainees challenging guidelines for force-feeding protocols (citing Preiser, 411 U.S. at 475)).

95 See supra Part I.
96 Preiser, 411 U.S. at 476.
97 Id.
98 Id. at 477.
99 42 U.S.C. § 1983.
100 See Preiser, 411 U.S. at 488–89.
101 Section 1983 does not by its own terms require administrative exhaustion.
102 See Preiser, 411 U.S. at 477.
103 Id. at 483–87.
104 See cases cited infra note 136.
105 Preiser, 411 U.S. at 484–86 (citing Ex parte Bollman, 8 U.S. 75, 79–80 (1807)).
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WN �\PM�_ZQ\�_I[�\W�[MK]ZM�ZMTMI[M�NZWU�QTTMOIT�LM\MV\QWV�106��AM\�\PM�MIZTa�)UMZQKIV�IXXZWIKP�
\W� PIJMI[� LQٺMZML� NZWU� \PM� -VOTQ[P� KWUUWV� TI_�� � .WZ� QV[\IVKM�� ]VTQSM� -VOTQ[P� KW]Z\[��
NMLMZIT�KW]Z\[�PIL�XMZUQ\\ML�KPITTMVOM[� \W�]VKWV[\Q\]\QWVIT�KZQUQVIT� [\I\]\M[�����]VTI_N]T�
XTIKM[�WN �KWVÅVMUMV\�108�IVL�]VKWV[\Q\]\QWVIT�\ZQIT[�IVL�KWV^QK\QWV[�109��0IJMI[�UIa�PI^M�
JMMV�UWZM�TQUQ\ML�L]ZQVO�\PM�PITKaWV�LIa[�WN �\PM�MIZTa�ZMX]JTQK��J]\�\PM�_ZQ\¼[�IJQTQ\a�\W�
ZMLZM[[�QTTMOIT�K][\WLa�PIL�OZW_V�KWV[QLMZIJTa�Ja�\PM�TI\M�VQVM\MMV\P�KMV\]Za�110 
)J[\ZIK\QVO� NZWU� \PM� XIZ\QK]TIZQ\QM[� WN � \PM� -VOTQ[P� KWUUWV� TI_� IVL� \PM� VQVM\MMV\P�

KMV\]Za�M^WT]\QWV�WN �PIJMI[�TI_�QV�\PM�=VQ\ML�;\I\M[��\PM�+W]Z\�NW]VL�\PI\�\PM�\ZILQ\QWVIT�
IVL�KWZM�N]VK\QWV�WN �\PM�PIJMI[�_ZQ\�Q[�\W�[MK]ZM�ZMTMI[M�NZWU�]VTI_N]T�LM\MV\QWV�111  For the 
detainees in Preiser��JMKI][M�OZIV\QVO�OWWL�\QUM�KZMLQ\[�_W]TL�TMIL�\W�\PM�QUUMLQI\M�ZMTMI[M��
IVL�JMKI][M� \PM�LMXZQ^I\QWV�WN � \PM�OWWL�\QUM�KZMLQ\[�_I[�ITTMOMLTa�]VTI_N]T�� \PM�+W]Z\�
PMTL�\PI\�\PM�XTIQV\Qٺ[¼�KTIQU[�¹NMTT�[Y]IZMTa�_Q\PQV�\PQ[�\ZILQ\QWVIT�[KWXM�WN �PIJMI[�º112

*]\� R][\� JMKI][M� PIJMI[� Q[� \PM� \ZILQ\QWVIT�_ZQ\� NWZ� [MK]ZQVO� ZMTMI[M� LWM[� VW\� XZMKT]LM�
+WVOZM[[� NZWU� M`\MVLQVO� [QUQTIZ� R]ZQ[LQK\QWV� ]VLMZ� �� �! �� XM\Q\QWVMZ[�� � +WV[MY]MV\Ta��
+WVOZM[[�KW]TL�PI^M�QV\MVLML�W^MZTIXXQVO�R]ZQ[LQK\QWV�NWZ�\PM�\_W�[\I\]\M[��
1V� LQ[\QVO]Q[PQVO� JM\_MMV� �� �! �� IVL� \PM� PIJMI[� [\I\]\M[�� \PM� +W]Z\� TWWSML� \W� \PM�

XWTQKQM[�]VLMZTaQVO�������¼[�[\I\]\WZa�M`PI][\QWV�ZMY]QZMUMV\[�IVL�NMLMZIT·[\I\M�KWUQ\a�113  
:MY]QZQVO�XM\Q\QWVMZ[�\W�M`PI][\�[\I\M�ZMUMLQM[�JMNWZM�ÅTQVO�I�PIJMI[�XM\Q\QWV�ZM[XMK\[�¹[\I\M�
N]VK\QWV[º�Ja�XZW^QLQVO�I�[\I\M�¹\PM�ÅZ[\�WXXWZ\]VQ\a�\W�KWZZMK\�CQ\[�W_VE�MZZWZ[�º114��?PQTM�
\PM�+W]Z\�[aUXI\PQbML�_Q\P�\PM�XM\Q\QWVMZ[¼�_WZZa�\PI\�[\I\M�KW]Z\[�UQOP\�VW\�ILMY]I\MTa�
ILLZM[[� I� PIJMI[� KWUXTIQV\�� IVL� \PI\� [\I\M� KW]Z\[� UIa�UW^M� \WW� [TW_Ta� QV� MUMZOMVKa�
[Q\]I\QWV[�� \PM�+W]Z\�LQL�VW\�ÅVL� \PM[M� Q[[]M[�LQ[XW[Q\Q^M�OQ^MV� \PM� TQUQ\ML�M`KMX\QWV[� \W�
�� ����¼[� M`PI][\QWV� ZMY]QZMUMV\[����� �*MKI][M�+WVOZM[[� LQL�VW\� IXXTa� \PM� [IUM� KWUQ\a�
XZW\MK\QWV[�NWZ�KTIQU[�]VLMZ����! ���\PM�+W]Z\�KWVKT]LML�\PI\�+WVOZM[[�QV\MVLML�NWZ�WVTa�
\PM�PIJMI[�[\I\]\M[�\W�JM�][ML�\W�[MK]ZM�ZMTMI[M�116

<PM�KWV[MY]MVKM�WN �\PQ[�Z]TM�NWZ�� �! ��Q[�KTMIZ"�1N �\PM�ZMUMLa�[W]OP\�VMKM[[IZQTa�QUXTQM[�
QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M¸Q�M���\W]KPM[�WV�\PM�^MZa�NIK\�WZ�L]ZI\QWV�WN �KWVÅVMUMV\¸
\PMV�ZMTMI[M�Q[�\PM�WVTa�IXXZWXZQI\M�ZMUMLa�IVL�PIJMI[�Q[�\PM�WVTa�IXXZWXZQI\M�^MPQKTM�
0W_M^MZ�� R][\� JMKI][M� �� �! �� Q[� QVIXXZWXZQI\M� \W� [MK]ZM� ZMTQMN � \ZILQ\QWVIT� \W� PIJMI[�

LWM[�VW\�UMIV�\PI\�PIJMI[�KIVVW\�[MK]ZM�ZMTQMN �\PI\�NITT[�_Q\PQV����! ����1V�W\PMZ�_WZL[��
Preiser LQL�VW\�M`XTQKQ\Ta�PWTL� \PI\�PIJMI[�IVL����! ��KIV�never W^MZTIX��WVTa� \PI\����! ��
KIVVW\�[MK]ZM�\ZILQ\QWVIT�PIJMI[�ZMTQMN���1V�NIK\��\PM�;]XZMUM�+W]Z\�LQZMK\Ta�QVRMK\ML�\PQ[�

106 Id. at 484 (citing Darnel’s Case, 3 How. St. Tr. 1–59 (K.B. 1627); Bushnell’s Case, Vaughn, 135, 124 Eng. Rep. 1006 
(1670)).

107 Ex parte Siebold, 100 U.S. 371 (1880) (unconstitutional act of Congress). 
108 In re Bonner,�����8�6����������±�����������KROGLQJ�WKDW�VWDWXWH�GLG�QRW�JUDQW�FRXUW�MXULVGLFWLRQ�WR�FRQ¿QH�SULVRQHU�LQ�

a state penitentiary).
109 Johnson v. Zerbst, 304 U.S. 458 (1938) (reversing denial of habeas where petitioner alleged violation of Sixth Amend-

ment right to counsel).
110 Preiser, 411 U.S. at 485–86.
111 Id. at 486–87.
112 Id.
113 Id. at 491.
114 Id. at 492.
115 Id. at 493–97.
116 Id.



THE CRIMINAL LAW PRACTITIONER
Volume XII, Issue III

(" !"#$%"&$'$()#*+,-$.-/)+.-0

PARFENOFF  “AS LAW & JUSTICE REQUIRE”

uncertainty into Preiser _PMV�Q\�[IQL�QV�LQK\I�\PI\�¹C\EPQ[�Q[�VW\�\W�[Ia�\PI\�PIJMI[�KWZX][�UIa�
VW\�IT[W�JM�I^IQTIJTM�\W�KPITTMVOM�������XZQ[WV�KWVLQ\QWV[º�IT[W�WXMV�\W�I\\IKS�]VLMZ����! �����  
1\� Q[�XZMKQ[MTa� \PQ[�LQK\I� \PI\�PI[� [W�^M`ML� \PM� TW_MZ�KW]Z\[�118  The courts take Preiser to 
mean that, because ���! ��KIVVW\�[MK]ZM�ZMTMI[M��[W�IT[W�PIJMI[�KIVVW\�[MK]ZM�TM[[�\PIV�N]TT�
ZMTMI[M�119��1V�W\PMZ�_WZL[��IVa�KTIQU�\PI\�¹LWM[�VW\�NITT�_Q\PQV�\PM�»KWZM�WN �PIJMI[�KWZX][�¼�
������U][\�JM�JZW]OP\��QN �I\�ITT��]VLMZ��� =�;�+�����! ��º120 
0W_M^MZ�� QV�LQK\I�� \PM�+W]Z\�KWV[QLMZ[� [XMKQÅK� QV[\IVKM[�_PMZM�PIJMI[�UIa� QV� NIK\�JM�

I^IQTIJTM�\W�KPITTMVOM�XZQ[WV�KWVLQ\QWV[�IVL�[MMS�NWZU[�WN �ZMTQMN �\PI\�NITT�[PWZ\�WN �QUUMLQI\M�
WZ�[XMMLQMZ�ZMTMI[M�121��1V�\PM�_IVQVO�XIOM[�WN �\PM�WXQVQWV��\PM�+W]Z\�U][ML�\PI\�PIJMI[�
Q[�IZO]IJTa�I^IQTIJTM�\W�ZMUW^M�ILLQ\QWVIT�]VKWV[\Q\]\QWVIT�ZM[\ZIQV\[�WV�W\PMZ_Q[M�TI_N]T�
K][\WLa��[]KP�I[�LMVQML�XZQ[WV�\ZIV[NMZ�ZMY]M[\[�NWZ�XZQ[WVMZ[�\W�ZMKMQ^M�UMLQKIT�\ZMI\UMV\�122 
1N �PIJMI[�Q[�QVLMML�I^IQTIJTM�\W�KPITTMVOM�]VKWV[\Q\]\QWVIT�KWVLQ\QWV[�WN �KWVÅVMUMV\¸TQSM�

XZQ[WVMZ[�[MMSQVO�\ZIV[NMZ�\W�¹I�̂ ITQLC�E�IVL�XMZPIX[�XPa[QKITTa�QLMV\QKITC�E�KWVÅVMUMV\º�NWZ�
IKKM[[�\W�XZWXMZ�UMLQKIT�\ZMI\UMV\¸\PMV�PIJMI[�_W]TL�JM�I^IQTIJTM�\W�ZMUW^M�KWVLQ\QWV[�
WN �KWVÅVMUMV\�\PI\�_W]TL�VW\�I]\WUI\QKITTa�ZMY]QZM�N]TT�ZMTMI[M�WN �\PM�LM\IQVMM�123  The 
KWV[MY]MVKM�WN �Preiser¼[�LQK\I�Q[�\PI\�PIJMI[�UIa�QV�NIK\�JM�I^IQTIJTM�\W�KPITTMVOM�KWVLQ\QWV[�
WN �KWVÅVMUMV\�WZ�I�K][\WLQIV¼[�ILUQVQ[\ZI\Q^M�LMKQ[QWV[���;W��NWZ�\PM�TW_MZ�KW]Z\[�\W�LMTIa�
WZ�LMVa�PIJMI[�ZMTQMN �\W�I�LM\IQVMM�WV�\PM�JI[Q[�WN �Preiser¼[�LMÅVQ\QWV�WN ����! ��R]ZQ[LQK\QWV�
Q[�\W�LMTIa�WZ�LMVa�\PM�MٻKQMV\�ILUQVQ[\ZI\QWV�WN �R][\QKM�\W�LM\IQVMM[�_PW�UIa�W\PMZ_Q[M�JM�
NIKQVO�[MZQW][�KWV[MY]MVKM[��TQSM�QV�5[��1TQVI¼[�KI[M��

The Court revisited this issue in *MTT� �̂�?WTÅ[P.124  In Bell��NMLMZIT�XZM�\ZQIT�LM\IQVMM[�PMTL�I\�
\PM�5M\ZWXWTQ\IV�+WZZMK\QWVIT�+MV\MZ�QV�6M_�AWZS�+Q\a�ÅTML�PIJMI[�XM\Q\QWV[�KPITTMVOQVO�
]VKWV[\Q\]\QWVIT�KWVLQ\QWV[�WN �KWVÅVMUMV\��ZIVOQVO�NZWU�W^MZKZW_LML�KMTT[�\W�QVILMY]I\M�
ZMKZMI\QWVIT�� ML]KI\QWVIT�� IVL� MUXTWaUMV\� ZM[W]ZKM[����  Because the petitioners used 
PIJMI[� \W� [MMS� ZMUMLQM[� W\PMZ� \PIV� ZMTMI[M� NZWU� ]VKWV[\Q\]\QWVIT� LM\MV\QWV�� Bell� _I[�
XWQ[ML�\W�ZM[WT^M�Preiser¼[�LQK\I�126� �0W_M^MZ��\PM�+W]Z\�LMKTQVML�\PI\�WXXWZ\]VQ\a��LM[XQ\M�
the government conceding the point.���� �<PM�LM\IQVMM[�PIL�ÅTML�IV�IUMVLML�KWUXTIQV\�
I[[MZ\QVO�R]ZQ[LQK\QWV�]VLMZ�� �=�;�+���������I���XZW^QLQVO�NMLMZIT�R]ZQ[LQK\QWV�\W�KWUXMT�I�
NMLMZIT�WٻKMZ�\W�XMZNWZU�\PMQZ�L]\a�128 

Despite Bell¼[� ]V_QTTQVOVM[[� \W� KWVNZWV\� \PM� PIJMI[� Q[[]M�� \PM� WXQVQWV� PQV\[� I\� I� XI\P�
NWZ_IZL��;XMKQÅKITTa��\PM�+W]Z\�¹TMCN\E�\W�IVW\PMZ�LIa�\PM�Y]M[\QWV�WN �\PM�XZWXZQM\a�WN �][QVO�
I�_ZQ\�WN �PIJMI[�KWZX][�\W�WJ\IQV�ZM^QM_�WN �\PM�KWVLQ\QWV[�WN �KWVÅVMUMV\��I[�LQ[\QVK\�NZWU�

117 Id. at 499.
118 E.g., Nettles v. Grounds, 830 F.3d 922, 924–25 (9th Cir. 2016) (en banc) (“We conclude that because Nettles’s claim 

does not fall within the ‘core of habeas corpus,’ it must be brought, if at all, under 42 U.S.C. § 1983.” (quoting Prei�
ser, 411 U.S. at 487)). 

119 Id.
120 Id. 
121 Preiser, 411 U.S. at 499.
122 Id. (citing Note, 'HYHORSPHQWV�LQ�WKH�/DZ±+DEHDV�&RUSXV, 83 haRv. l. Rev. 1038, 1084 (1970)).
123 Note, 'HYHORSPHQWV�LQ�WKH�/DZ±+DEHDV�&RUSXV, 83 haRv. l. Rev. 1038, 1084 (1970).
124 %HOO�Y��:RO¿VK������8�6������������������
125 Id. at 526–27.
126 Id. at 526 n.6.
127 Id.
128 Id.



THE CRIMINAL LAW PRACTITIONER
Volume XII, Issue III

(#!"#$%"&$'$()#*+,-$.-/)+.-0

“AS LAW & JUSTICE REQUIRE” PARFENOFF

\PM�NIK\�WZ�TMVO\P�WN �\PM�KWVÅVMUMV\�Q\[MTN�º129��<PM�¹I[�LQ[\QVK\º�TIVO]IOM�[PW_[�\PI\�\PMZM�
IZM�\_W�XW[[QJTM�\aXM[�WN �KWVLQ\QWV[�WN �KWVÅVMUMV\�PIJMI[�XM\Q\QWV[��WVTa�WVM�WN �_PQKP�\PM�
+W]Z\�_W]TL�TMI^M�\W�IV[_MZ�IVW\PMZ�LIa�130

<PM�ÅZ[\�KI\MOWZa¸_PQKP�\PM�+W]Z\�[MMU[�\W�QVLQKI\M�Q[�ITZMILa�I^IQTIJTM�\W�KPITTMVOM�QV�
I�PIJMI[�XM\Q\QWV¸IZM�\PW[M�KTIQU[�QVLQ[\QVK\�NZWU�\PM�NIK\�WZ�TMVO\P�WN �KWVÅVMUMV\�Q\[MTN��
_PMZM�\PM�ZMTQMN �[W]OP\�Q[�QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M�131��<PM�+7>1,��!�PIJMI[�KI[M[�
IZM�OWWL�M`IUXTM[�WN �\PQ[�\aXM�WN �KTIQU���1V�\PM[M�KI[M[��\PM�XM\Q\QWVMZ[�ITTMOM�\PI\�\PM�WVTa�
ZMTQMN �NZWU�\PM�LIVOMZW][�KWVLQ\QWV[�QV�\PM�XZQ[WV�Q[�QUUMLQI\M�ZMTMI[M�NZWU�LM\MV\QWV�132  
<PM[M� KPITTMVOM[� \W� KWVLQ\QWV[� WN � KWVÅVMUMV\� IZM� QVLQ[\QVK\� NZWU� ¹NIK\� WZ� TMVO\P� WN �
KWVÅVMUMV\�Q\[MTN º�JMKI][M�\PM�XTIQV\Qٺ[�ITTMOM�\PI\�\PM�WVTa�ILMY]I\M�ZMUMLa�Q[�ZMTMI[M�133 
<PM� [MKWVL�KI\MOWZa�WN � KWVLQ\QWV[�WN � KWVÅVMUMV\�PIJMI[�XM\Q\QWV[�IZM� \PW[M�LQ[\QVK\�

NZWU�\PM� NIK\�WZ� TMVO\P�WN �KWVÅVMUMV\� Q\[MTN�134� �<PM[M�IZM�Z]V�WN�\PM�UQTT�KWVLQ\QWV[�WN �
KWVÅVMUMV\�KTIQU[��_PMZM�ZMTQMN �_W]TL�VW\�IT\MZ�\PM�NIK\�WZ�TMVO\P�WN �KWVÅVMUMV\¸\PQVS�
XZQ[WV�\ZIV[NMZ[��UMLQKIT�\ZMI\UMV\��WZ�W\PMZ�NWZU[�WN �ZMTQMN �[PWZ\�WN �QUUMLQI\M�WZ�[XMMLQMZ�
ZMTMI[M�
?PQTM�VMQ\PMZ�Preiser nor Bell�][M�\PM�XPZI[M�¹M`MK]\QWV�WN �I�[MV\MVKM�º�TW_MZ�KW]Z\[�PI^M�

QV\MZXZM\ML�PIJMI[�XM\Q\QWV[�KPITTMVOQVO�KWVLQ\QWV[�WN �KWVÅVMUMV\¸_PM\PMZ�LQ[\QVK\�WZ�
QVLQ[\QVK\�NZWU�\PM�L]ZI\QWV�WN �KWVÅVMUMV\¸I[�KPITTMVOQVO�\PM�M`MK]\QWV�WN �I�[MV\MVKM����  
Thus, Preiser�PI[�TWWUML�TIZOM�NWZ�PW_�KQZK]Q\[�]VLMZ[\IVL�PIJMI[�XM\Q\QWV[�KPITTMVOQVO�\PM�
]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�IVL�KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU[��
7V�WVM�MVL�WN �\PM�[XMK\Z]U��\PM�.QN\P��;Q`\P��6QV\P��IVL�<MV\P�+QZK]Q\[�ITT�PI^M�LMKQ[QWV[�

XZMKT]LQVO�PIJMI[�XM\Q\QWVMZ[�NZWU�KPITTMVOQVO�KWVLQ\QWV[�WN �KWVÅVMUMV\�_PMV�\PM�ZMTQMN �
[W]OP\�NITT[�short�WN �ZMTMI[M�136��7V�\PM�W\PMZ�MVL�WN �\PM�[XMK\Z]U��\PM�.QZ[\��;MKWVL��<PQZL��
.QN\P�� IVL� ;Q`\P� +QZK]Q\[� ITT� PI^M� LMKQ[QWV[� WXMZI\QVO� WV� \PM� XZMUQ[M� \PI\� PIJMI[� IVL�
���! ��UIa�W^MZTIX�QV�KPITTMVOQVO�KWVLQ\QWV[�WN �KWVÅVMUMV\�IVL�[MK]ZQVO�ZMTQMN �W]\[QLM�
WN �QUUMLQI\M�WZ�[XMMLQMZ�ZMTQMN����  Preiser PI[�XZWL]KML�JW\P�QV\MZ�IVL�QV\ZI�KQZK]Q\�[XTQ\[�

129 Id.
130 Schwartz, supra note 37, at 150 (“[T]he Court explicitly left open whether habeas corpus may be used to review the 

FRQVWLWXWLRQDOLW\�RI�FRQGLWLRQV�RI�FRQ¿QHPHQW�´��
131 See id. at 148, 150; Bell, 441 U.S. at 526, n.6.
132 E.g., McPherson v. Lamont, 457 F. Supp. 3d 67 74–78 (D. Conn. 2020).
133 Bell, 441 U.S. at 526 n.6.
134 Id.
135 E.g., McIntosh v. U.S. Parole Comm’n, 115 F.3d 809, 811–12 (10th Cir. 1997).
136 Carson v. Johnson, 112 F.3d 818, 820–21 (5th Cir. 1997) (holding habeas is never appropriate unless granting the 

writ would result in speedier release); Luedtke v. Berkebile, 704 F.3d 465, 465–66 (6th Cir. 2013) (“The district 
FRXUW�SURSHUO\�GLVPLVVHG�ZLWKRXW�SUHMXGLFH�/XHGWNH¶V�¿UVW�WKUHH�FODLPV�EHFDXVH��������LV�QRW�WKH�SURSHU�YHKLFOH�IRU�D�
SULVRQHU�WR�FKDOOHQJH�FRQGLWLRQV�RI�FRQ¿QHPHQW�´���1HWWOHV�Y��*URXQGV������)��G������������WK�&LU���������³:H�KDYH�
ORQJ�KHOG�WKDW�SULVRQHUV�PD\�QRW�FKDOOHQJH�PHUH�FRQGLWLRQV�RI�FRQ¿QHPHQW�LQ�KDEHDV�FRUSXV>�@´���3DOPD�6DOD]DU�Y��
Davis, 677 F.3d 1031, 1035 (10th Cir. 2012) (“This court has stated ‘that a request by a federal prisoner for a change 
LQ�WKH�SODFH�RI�FRQ¿QHPHQW�LV�SURSHUO\�FRQVWUXHG�DV�D�FKDOOHQJH�WR�WKH�FRQGLWLRQV�RI�FRQ¿QHPHQW�DQG��WKXV��PXVW�EH�
brought pursuant to [Bivens].’” (quoting United States v. Garcia, 470 F.3d 1001, 1003 (10th Cir. 2006) (alteration in 
the original))).

137 Guerro v. Mulhearn, 498 F.2d 1249, 1253 n.9 (1st Cir. 1974) (“Although habeas may be used to secure relief relating 
WR�WKH�FRQGLWLRQV�RI�FRQ¿QHPHQW��DV�ZHOO�DV�LWV�GXUDWLRQ��WKH�3UHLVHU�FLUFXPYHQWLRQ�UXOH�ZDV�PHDQW�RQO\�WR�SURWHFW�WKH�
integrity of the latter, traditional, function of habeas.”) (citations omitted); Thompson v. Choinski, 525 F.3d 205, 209 
(2d Cir. 2008) (“First, to the extent Thompson was seeking injunctive relief from federally imposed conditions of con-
¿QHPHQW���������7KLV�FRXUW�KDV�ORQJ�LQWHUSUHWHG��������DV�DSSO\LQJ�WR�FKDOOHQJHV�WR�WKH�H[HFXWLRQ�RI�D�IHGHUDO�VHQWHQFH��
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<PQ[�IZ\QKTM�Q[�VW\�ITWVM�QV�\MI[QVO�W]\�\PM�X]bbTM�TMN\�QV�\PM�_ISM�WN �Preiser���1V�PQ[�IZ\QKTM�
<PM�8ZMQ[MZ�8]bbTM"�+WV\QV]ML�.Z][\ZI\QVO�+WVÆQK\�*M\_MMV�\PM�+Q^QT�:QOP\[�IVL�0IJMI[�+WZX][�:MUMLQM[�
for State Prisoners��8ZWNM[[WZ�5IZ\QV�)��;KP_IZ\b�[PW_ML�PW_�\PM�+W]Z\�QV�Preiser� NIQTML�\W�
N]TTa� [M\\TM� \PM�LWK\ZQVIT�JW]VLIZQM[�JM\_MMV� ���! ��IVL�PIJMI[�138� �8ZWNM[[WZ�;KP_IZ\b�
ZMKWOVQbML�\PI\�¹Preiser ������Q[�ÅTTML�_Q\P�IUJQO]Q\QM[�IVL�]VZM[WT^ML�Y]M[\QWV[�º139 
1V�[]Z^MaQVO�KQZK]Q\�LMKQ[QWV[�QV�\PM�ÅN\MMV�aMIZ[�NWTTW_QVO�Preiser��8ZWNM[[WZ�;KP_IZ\b�NW]VL�

\PM�TW_MZ�KW]Z\[�KWV[Q[\MV\Ta�ZMKWOVQbML�\PI\����! ��Q[�I^IQTIJTM�\W�KPITTMVOM�KWVLQ\QWV[�WN �
KWVÅVMUMV\�KTIQU[�distinct�NZWU�\PM�NIK\�WN �KWVÅVMUMV\�140��0W_M^MZ��\PM�TW_MZ�KW]Z\[�_MZM�
[XTQ\� WV�Preiser¼[� O]QLIVKM� I[� \W� \PM� [KWXM� WN � PIJMI[� R]ZQ[LQK\QWV� \W� KPITTMVOM� KWVLQ\QWV[�
WN �KWVÅVMUMV\�LQ[\QVK\�NZWU�\PM�length�WN �KWVÅVMUMV\�141��¹C<EPM�_MQOP\�WN �KQZK]Q\�KW]Z\�
I]\PWZQ\a�[]XXWZ\[�\PM�][M�WN �NMLMZIT�PIJMI[�KWZX][�\W�\M[\�\PM�KWV[\Q\]\QWVITQ\a�WN �KWVLQ\QWV[�
WN �KWVÅVMUMV\º�LQ[\QVK\�NZWU�\PM�NIK\�WZ�TMVO\P�WN �KWVÅVMUMV\�142

<PM�KI[M� TI_�PI[�JMKWUM�UWZM�U]LLQML�IVL�KWVN][QVO� QV�\PM�\PQZ\a�\PZMM�aMIZ[�[QVKM�
8ZWNM[[WZ�;KP_IZ\b¼[�IZ\QKTM�143� �1V�\PW[M�QV\MZ^MVQVO�aMIZ[��[WUM�KQZK]Q\[�� TQSM�\PM�;MKWVL�
+QZK]Q\�� PI^M� ILWX\ML� I� ZWJ][\� IVL� KWV[Q[\MV\� KI[M� TI_� \PI\� ÅVL[� R]ZQ[LQK\QWV� \W� OZIV\�
PIJMI[�ZMTQMN �\W�ITT�KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU[�144��7\PMZ�KQZK]Q\[��PW_M^MZ��TQSM�\PM�
<MV\P�+QZK]Q\�� PI^M� KWV[Q[\MV\Ta� NW]VL�PIJMI[� Q[� ]VI^IQTIJTM� \W� KPITTMVOM� KWVLQ\QWV[� WN �
KWVÅVMUMV\�LQ[\QVK\�NZWU�\PM�NIK\�WZ�TMVO\P�WN �KWVÅVMUMV\���� 
<PM� UW[\� QUUMLQI\M� KWV[MY]MVKM� NWZ� KW]Z\[� \PI\� QV\MZXZM\� Preiser I[� TQUQ\QVO� PIJMI[�

R]ZQ[LQK\QWV�Q[� \PI\� \PMa�LMVa�ZMTQMN �IVL�LQZMK\�LM\IQVMM[�\W�ÅTM�I�VM_�KWUXTIQV\�]VLMZ�I�
LQٺMZMV\�[\I\]\M��TQSM����! ����+W]Z\[�SQKS�\PM�KIV�LW_V�\PM�ZWIL�IVL�LQZMK\�\PM�XM\Q\QWVMZ[�\W�
NWTTW_�\PM�¹ZQOP\º�Z]TM[�VM`\�\QUM���?PQTM�\PQ[�KTMIZ[�\PM�LWKSM\��LM\IQVMM[�ZMUIQV�IOOZQM^ML��
IVL�I�VM_�XM\Q\QWV�Q[�QVKWUQVO��
-^MV�QN �KW]Z\[�XZMNMZ�[]KP�LMNMZZIT��Preiser LWM[�VW\�XZW^QLM�IV�ILMY]I\M�JI[Q[�NWZ�Q\���1V�

fact, both Preiser and Bell PQV\�I\�\PM�XW[[QJQTQ\a�WN �PIJMI[�ZMTQMN �NWZ�KTIQU[�LQ[\QVK\�NZWU�\PM�
NIK\�WZ�L]ZI\QWV�WN � KWVÅVMUMV\�146� � 1N � KW]Z\[� KWV[Q[\MV\Ta�ILWX\ML�I�JZWIL�IXXZWIKP� \W�
PIJMI[�R]ZQ[LQK\QWV��\PMV�LM\IQVMM[�_PW�ÅTM�XZW�[M�KW]TL�ZMKMQ^M�R][\QKM�_Q\PW]\�PI^QVO�\W�
ÅTM�aM\�IVW\PMZ�NMLMZIT�KTIQU�]VLMZ�IVW\PMZ�[\I\]\M�\PI\�Q[�MY]ITTa�WXIY]M�\W�\PM�VWV�M`XMZ\��

‘including such matters as . . . prison conditions.’”) (quoting Jiminian v. Nash, 245 F.3d 144, 146 (2d Cir. 2001)); 
Coady v. Vaughn, 251 F.3d 480, 485 (3d Cir. 2001) (holding that a court may grant a habeas petition challenging the 
execution of a sentence and seeking transfer to community corrections); Gallegos-Hernandez v. United States, 688 
F.3d 190, 194 (5th Cir. 2012) (per curiam) (extending habeas jurisdiction to a petitioner seeking placement in drug 
treatment program at a halfway house that did not automatically result in accelerated release); United States v. Jalili, 
925 F.2d 889, 894 (6th Cir. 1991) (holding that habeas is proper to secure transfer from federal prison to a community 
treatment center).

138 Schwartz, supra note 37, at 85. 
139 Id. at 112.
140 Id. at 147–48.
141 Id. at 150.
142 Id.
143 Id.
144 See infra Part III.
145 See Thompson v. Choinski, 525 F.3d 205, 209 (2d Cir. 2008) (“First, to the extent Thompson was seeking injunctive 

UHOLHI�IURP�IHGHUDOO\�LPSRVHG�FRQGLWLRQV�RI�FRQ¿QHPHQW�������7KLV�FRXUW�KDV�ORQJ�LQWHUSUHWHG��������DV�DSSO\LQJ�WR�
challenges to the execution of a federal sentence, ‘including such matters as . . . prison conditions.’”).

146 %HOO�Y��:RO¿VK������8�6�����������Q�����������3UHLVHU�Y��5RGULJXH]������8�6����������±�����������
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=T\QUI\MTa��\PQ[�IZ\QKTM�ÅTT[�QV�I�OIX�QV�\PM�TQ\MZI\]ZM�IVL�KI[M�TI_�Ja�XZW^QLQVO�PQ[\WZQKIT�
[]XXWZ\� NWZ� \PM�UWZM� ZWJ][\� IXXZWIKP� NWZ� ÅVLQVO� PIJMI[� R]ZQ[LQK\QWV� \W� KPITTMVOM� IVa�
KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU������<PM�;]XZMUM�+W]Z\¼[�NIQT]ZM�\W�IٻZUI\Q^MTa�LMÅVM�\PM�
R]ZQ[LQK\QWVIT�W^MZTIX�JM\_MMV����! ��IVL�PIJMI[�\W�KPITTMVOM�KWVLQ\QWV[�WN �KWVÅVMUMV\�
PI[�XZW^ML�XZWJTMUI\QK�\W�[Ia�\PM�TMI[\���?PM\PMZ�PIJMI[�KPITTMVOM[�\W�\PM�M`MK]\QWV�WN �I�
[MV\MVKM�QVKT]LM�KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU[�\PI\�LW�VW\�[MMS�QUUMLQI\M�WZ�[XMMLQMZ�
ZMTMI[M�Q[�I�TQ^M�Y]M[\QWV�\PI\�\PM�+W]Z\�U][\�ZM[WT^M� 148

iV. In re Bonner And tHe nineteentH centuRy AppRoAcH to 
HAbeAs cHALLenges to tHe execution of A sentence

1V�IZ\QK]TI\QVO�_PMZM�PIJMI[�KWZX][�TI_�[PW]TL�OW�NZWU�PMZM��\PQ[�IZ\QKTM�IZO]M[�\PI\�\PM�
+W]Z\�[PW]TL�ZM\]ZV�\W�I�VQVM\MMV\P�KMV\]Za�KWUUWV�TI_�IXXZWIKP�\W�PIJMI[�WVTa�OTW[[ML�
over in Preiser.149��*a�LZI_QVO�WV�\PQ[�KWUUWV�TI_�IXXZWIKP�\W�\PM�M`MK]\QWV�WN �KWVÅVMUMV\�
KI[M[��\PM�;]XZMUM�+W]Z\�KIV�ÅVITTa�X]\�\W�ZM[\�R]ZQ[LQK\QWVIT�Q[[]M[�TMN\�]VZM[WT^ML�Ja�Preiser. 
5a�QV\MZ^MV\QWV�Q[�[QOVQÅKIV\�JMKI][M�[KPWTIZ[PQX�WV�\PM�XZWJTMU�XW[ML�Ja�Preiser has yet 

\W�LZI_�WV�\PQ[�ZQKP�PQ[\WZQKIT�[]XXWZ\������1V�NIK\��\PM�PQ[\WZQKIT�IXXZWIKP�\PI\�\PQ[�IZ\QKTM�
\ISM[�Q[�UWZM�QV�TQVM�_Q\P�XZM�Preiser�[\]LMV\�[KPWTIZ[PQX�\PI\�\ZIKSML�\PM�LM^MTWXUMV\�WN �
PIJMI[�TI_�L]ZQVO�\PM��!��[�\PZW]OP��!��[������1V�XQKSQVO�]X�_PMZM�[\]LMV\�[KPWTIZ[�TMN\�
Wٺ�QV�\PM��!��[����[��IVL���[��\PQ[�IZ\QKTM�ÅTT[�\PM�OIX�QV�[KPWTIZ[PQX�IVL�KI[M�TI_�Ja�TQVSQVO�
XW[\�Preiser�KI[M�TI_�\W�I�ZQKP�KWUUWV�TI_�\ZILQ\QWV�

A. tHe nineteentH centuRy HAbeAs coMMon LAw: In re Bonner And 
In re MIlls

1V�I�[MZQM[�WN �PIJMI[�KI[M[�JMOQVVQVO�QV�\PM�VQVM\MMV\P�KMV\]Za��\PM�+W]Z\�IZ\QK]TI\ML�I�
KWUUWV�TI_�IXXZWIKP�NWZ�M`\MVLQVO�PIJMI[�R]ZQ[LQK\QWV�\W�M`MK]\QWV�WN �I�[MV\MVKM�PIJMI[�

147 See infra Parts III–IV.
148 See, e.g.��6NLQQHU�Y��6ZLW]HU������8�6�������������������³+DEHDV�LV�WKH�H[FOXVLYH�UHPHG\��ZH�UHDI¿UPHG��IRU�WKH�SULV-

RQHU�ZKR�VHHNV�µLPPHGLDWH�RU�VSHHGLHU�UHOHDVH¶�IURP�FRQ¿QHPHQW�´��TXRWLQJ�:LONLQVRQ�Y��'RWVRQ������8�6���������
(2005))).

149 Preiser, 411 U.S. at 486 (citing In re Bonner, 151 U.S. 242 (1894)).
150 See, e.g., Nancy J. King & Suzanna Sherry, +DEHDV�&RUSXV�DQG�6WDWH�6HQWHQFLQJ�5HIRUP��$�6WRU\�RI�8QLQWHQGHG�

&RQVHTXHQFHV, 58 Duke l.J. 1 (2008) (arguing, based on case law post-1972, that § 2254 should not be available to 
FKDOOHQJH�XQODZIXO�FRQGLWLRQV�RI�FRQ¿QHPHQW���6FKZDUW]��supa note 37, at 85 (using careful analysis of post-Preiser 
FDVH�ODZ�WR�GHPRQVWUDWH�WKDW�KDEHDV�DQG��������KDYH�FRH[WHQVLYH�MXULVGLFWLRQ�WR�FKDOOHQJH�DQ\�FRQGLWLRQV�RI�FRQ¿QH-
ment claim); Maureen A. Dowd, Note, $�&RPSDULVRQ�RI�6HFWLRQ������DQG�)HGHUDO�+DEHDV�&RUSXV�LQ�6WDWH�3ULVRQHUV¶�
Litigation, 59 notRe Dame l. Rev. 1315 (1984) (suggesting to abandon § 1983 in favor of habeas for all conditions of 
FRQ¿QHPHQW�FODLPV���-RKQ�$PEOH�-RKQVRQ��(VVD\��,�-XVW�'URSSHG�LQ�WR�6HH�:KDW�&RQGLWLRQ�0\�&RQGLWLRQ�:DV�LQ��7KH�
$YDLODELOLW\�RI�+DEHDV�&RUSXV�WR�&RQWHVW�&RQGLWLRQV�RI�&RQ¿QHPHQW�DW�*XDQWiQDPR�%D\, 50 ga. l. Rev. onlIne 1 
��������DUJXLQJ�WKDW�KDEHDV�LV�RQO\�DYDLODEOH�WR�FKDOOHQJH�FRQGLWLRQV�RI�FRQ¿QHPHQW�ZKHQ�QR�RWKHU�DGHTXDWH�UHPHG\�
exists).

151 See, e.g., Note, supra note 123, at 1072 (discussing developments of habeas law in protecting the rights of detainees); 
Martha F. Alschuler, Note, Insane Persons, 45 tx. l. R. 777 (1967) (same); Note, &RQVWLWXWLRQDO�5LJKWV�RI�3ULVRQHUV��
7KH�'HYHORSLQJ�/DZ, 110 u. pa. l. Rev. 985 (1962) (same); Note, 3ULVRQHUV¶�5HPHGLHV�IRU�0LVWUHDWPHQW, 59 yale 
L.J. 800 (1950) (same); Note, 7KH�)UHHGRP�:ULW���WKH�([SDQGLQJ�8VH�RI�)HGHUDO�+DEHDV�&RUSXV, 61 haRv. l. Rev. 
657 (1948) (same).
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XM\Q\QWV[�\PI\�[MMS�TM[[�\PIV�QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M������<PM�\_W�ZMTM^IV\�KI[M[�IZM�In 
re Bonner153 and In re Mills.�����1V�JW\P�LMKQ[QWV[��\PM�;]XZMUM�+W]Z\�OZIV\ML�_ZQ\[�_Q\PW]\�
WZLMZQVO�QUUMLQI\M�ZMTMI[M����  Despite Preiser¼[�QV[Q[\MVKM�\PI\�\PM�KWZM�N]VK\QWV�WN �PIJMI[�
Q[�ZMTMI[M�NZWU�KWVÅVMUMV\��\PM�VQVM\MMV\P�+MV\]Za�+W]Z\�IXXTQML�I�U]KP�UWZM�LaVIUQK�
^QM_����

i. In re Mills, 1890
In re Mills�XZW^QLM[�][MN]T�QV[QOP\�QV\W�\PM�\aXM[�WN �KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU[�\PI\�

PIJMI[�[PW]TL�JM�I^IQTIJTM�\W�KPITTMVOM�I[�]VTI_N]T�M`MK]\QWV[�WN �I�[MV\MVKM������.WTTW_QVO�
PQ[�KWV^QK\QWV�WV�\_W�[MXIZI\M�KPIZOM[��5QTT[�LQZMK\Ta�XM\Q\QWVML�\PM�;]XZMUM�+W]Z\�NWZ�I�
_ZQ\�WN �PIJMI[�KWZX][��ITTMOQVO�\PM�WZQOQVIT�[MV\MVKQVO�KW]Z\�TIKSML�R]ZQ[LQK\QWV�\W�[MV\MVKM�
PQU�\W�PQ[�XIZ\QK]TIZ�XTIKM�WN �KWVÅVMUMV\��� ��<PM�LM\IQT[�WN �MIKP�KPIZOM�_MZM�SMa�\W�\PM�
+W]Z\¼[�IVITa[Q[��
7V�\PM�ÅZ[\�KPIZOM��\PM�)ZSIV[I[�\ZQIT�KW]Z\�[MV\MVKML�5QTT[�\W�WVM�aMIZ�WN �QUXZQ[WVUMV\�

IVL� I� ����� ÅVM� JMKI][M� PM� PIL� [WTL� TQY]WZ�_Q\PW]\� XIaQVO� \PM� XZWXMZ� \I`���!� �7V� \PM�
[MKWVL�KPIZOM��\PM�\ZQIT�KW]Z\�[MV\MVKML�5QTT[�\W�[Q`�UWV\P[�WN �QUXZQ[WVUMV\�IVL�I�����ÅVM�
JMKI][M�PM�PIL�QTTMOITTa�[WTL�_PQ[SMa�QV�¹1VLQIV�\MZZQ\WZa�º160��<PM�\ZQIT�KW]Z\�\PMV�WZLMZML�
5QTT[�\W�[MZ^M�\PM�MV\QZM�ÅZ[\�[MV\MVKM�JMNWZM�[MZ^QVO�\PM�[MKWVL�[Q`\P�UWV\P�[MV\MVKM¸NWZ�
I�\W\IT�WN �WVM�IVL�I�PITN �aMIZ[¸QV�I�[\I\M�XMVQ\MV\QIZa�QV�+WT]UJ][��7PQW�161 
<PM�Q[[]M�XZM[MV\ML�_I[�_PM\PMZ�\PM�[MV\MVKQVO�KW]Z\�PIL�R]ZQ[LQK\QWV�\W�WZLMZ�5QTT[�\W�

serve his sentence in a state penitentiary.162��=VLMZ��������WN �\PM�:M^Q[ML�;\I\]\M[��I�NMLMZIT�
KW]Z\�KW]TL�WZLMZ�I�[MV\MVKM�JM�M`MK]\ML�QV�[\I\M�XMVQ\MV\QIZa�¹QV�M^MZa�KI[M�_PMZM�IVa�
XMZ[WV�KWV^QK\ML�WN �IVa�WٺMV[M�IOIQV[\�\PM�=VQ\ML�;\I\M[�Q[�[MV\MVKML�\W�QUXZQ[WVUMV\�NWZ�
I�XMZQWL�TWVOMZ�\PIV�WVM�aMIZ�º163 
1V�WVM�[MV[M��JMKI][M�5QTT[�_I[�[MV\MVKML�\W�[MZ^M�I�aMIZ�IVL�I�PITN �QV�\W\IT��PM�_W]TL�MVL�

up serving more than one year in prison.164��0W_M^MZ��JMKI][M�VMQ\PMZ�[MV\MVKM�WV�Q\[�W_V�
M`KMMLML�WVM�aMIZ��\PM�[MV\MVKQVO�KW]Z\�PIL�¹\ZIV[KMVLML�Q\[�XW_MZ[º�QV�LQZMK\QVO�\PI\�MIKP�
sentence be executed in a state penitentiary.�����=VLMZ�\PQ[�ZI\QWVITM��\PMZM�_I[�VW�Y]M[\QWV�
IJW]\�\PM�NIK\�WN �5QTT[¼�KWVÅVMUMV\#� Q�M���M^MV�QN �5QTT[�KW]TL�VW\�JM�QUXZQ[WVML�QV�[\I\M�
XZQ[WV��PM�_W]TL�[\QTT�JM�QUXZQ[WVML�somewhere.166��6WZ�LQL�\PM�+W]Z\�Y]M[\QWV�\PM�^ITQLQ\a�
of  the length WN �5QTT[¼�KWVÅVMUMV\#�Q�M���VW�UI\\MZ�_PMZM�5QTT[�[MZ^ML�PQ[�[MV\MVKM��PQ[�\W\IT�

152 Preiser, 411 U.S. at 486 (citing In re Bonner, 151 U.S. 242 (1894)).
153 In re Bonner, 151 U.S. 242 (1894).
154 In re Mills, 135 U.S. 263 (1890).
155 In re Bonner, 151 U.S. at 262; In re Mills, 135 U.S. at 270–71.
156 In re Bonner, 151 U.S. at 262; In re Mills, 135 U.S. at 270–71; see also Note, supra note 123 at 1038, 1080–81 (dis-

cussing In re Bonner as the common law source for habeas petitions challenging the execution of a sentence).
157 6HH�JHQHUDOO\ In re Mills, 135 U.S. at 270–71.
158 Id. at 264.
159 Id.
160 Id.
161 Id.
162 Id. at 265.
163 Id. at 269 (internal quotation marks omitted).
164 Id. at 270.
165 Id.
166 Id.
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\QUM�QV�K][\WLa�_W]TL�JM�I�aMIZ�IVL�I�PITN������:I\PMZ��\PM�XTIKM�WN �KWVÅVMUMV\��WZ�WVM�WN �
\PM�KWVLQ\QWV[�WN �PQ[�KWVÅVMUMV\��_I[�]VTI_N]T��M^MV�\PW]OP�\PM�]VLMZTaQVO�KWV^QK\QWV�
Q\[MTN �_I[�^ITQL�168 
7VM�I[XMK\�WN �\PM�LQ[[WVIVKM�JM\_MMV�In re Mills and the modern habeas doctrine is that 

the nineteenth century Supreme Court did not hesitate in exercising its authority to oversee 
\PM�ILUQVQ[\ZI\QWV�WN �5QTT[¼�[MV\MVKM���?PQTM�Preiser PMTL�\PI\�ZMTMI[M�NZWU�LM\MV\QWV�Q[�\PM�
\ZILQ\QWVIT�N]VK\QWV�WN �PIJMI[��In re Mills�[MMUQVOTa�PI[�VW�Y]ITU[�WZLMZQVO�5QTT[¼�ZMUW^IT�
from state detention.169��<PM�;]XZMUM�+W]Z\�OZIV\ML�PIJMI[�ZMTQMN �QV�ZMKWOVQ\QWV�WN �5QTT[¼�
ZQOP\�\W�JM�KWVÅVML�QV�\PM�XZWXMZ�XTIKM������5IVa�TW_MZ�KW]Z\[�\WLIa�_W]TL�W]\ZQOP\�LMVa�
5QTT[¼�XM\Q\QWV�NWZ�TIKS�WN �R]ZQ[LQK\QWV����  Furthermore, In re Mills may seem surprising in 
TQOP\�WN �\PM�^QM_[�WN �XZQ[WV[�IVL�XZQ[WVMZ[�L]ZQVO�\PM�MZI�_PQKP�[KPWTIZ[�PI^M�LM[KZQJML�I[�
I�¹PIVL[�Wٺº�IXXZWIKP�\W�R]LQKQIT�W^MZ[QOP\�WN �\PM�KZQUQVIT�TMOIT�[a[\MU������2][\�VQVM\MMV�
years prior to In re Mills��\PM�;]XZMUM�+W]Z\�WN �>QZOQVQI�[IQL�\PI\�\PM�ZQOP\[�WN �XZQ[WVMZ[�IZM�
TQUQ\ML�JMKI][M�XZQ[WVMZ[�IZM�M[[MV\QITTa�¹[TI^M[�WN �\PM�;\I\M�º��� 

ii. In re Bonner, 1894
In re Bonner�ZMIٻZU[�In re Mills¼�QV\MZXZM\I\QWV�WN �\PM�[KWXM�WN �PIJMI[�R]ZQ[LQK\QWV�_PQTM�

MTIJWZI\QVO�WV�\PM�ZIVOM�WN �ZMUMLQM[�I^IQTIJTM�\W�[]KKM[[N]T�XM\Q\QWVMZ[���� 
)[�_I[�\PM�KI[M�QV�In re Mills, In re Bonner QV^WT^ML�\PM�TI_N]TVM[[�WN �QUXZQ[WVUMV\�QV�I�

state penitentiary pursuant to �������WN �\PM�:M^Q[ML�;\I\]\M[����  In re Bonner M`XTIQV["

[I]n all cases where life or liberty is a!ected by its proceedings, the court must keep 
strictly within the limits of the law authorizing it to take jurisdiction and to try the case 
and to render judgment. It cannot pass beyond those limits in any essential requirement 
in either stage of these proceedings . . . in rendering judgment, the court keeps within 
the limitations prescribed by law, customary or statutory.176 

<PM�+W]Z\�N]Z\PMZ�M`XTIQVML�\PI\�XM\Q\QWV[�UIa�XZWXMZTa�KPITTMVOM�¹\PM�UWLM��M`\MV\��WZ�
XTIKMº�WN �IV�QUXW[ML�[MV\MVKM����  In re Bonner�\WWS�I�JZWIL�^QM_�WN �PIJMI[�R]ZQ[LQK\QWV�NWZ�
KW]Z\[�\W�PMIZ�XM\Q\QWV[�\PI\�ITTMOM�IV�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�
<PM�+W]Z\¼[�L]IT�MUXPI[Q[�WV�K][\WU�IVL�[\I\]\M�Q[�IVITa\QKITTa�[QOVQÅKIV\���<PI\�PIJMI[�

Q[�I^IQTIJTM�\W�KPITTMVOM�KWVLQ\QWV[�WN �KWVÅVMUMV\�\PI\�^QWTI\M�I�[\I\]\M� Q[�WJ^QW][¸\PM�

167 Id.
168 Id.
169 Id. at 270–71.
170 Id.
171 E.g., Nettles v. Grounds, 830 F.3d 922, 924–25 (9th Cir. 2016) (en banc).
172 Dora Schriro, ,PSURYLQJ�&RQGLWLRQV�RI�&RQ¿QHPHQW�IRU�&ULPLQDO�,QPDWHV�DQG�,PPLJUDQW�'HWDLQHHV, 47 ameR. CRIm. 

l. Rev. 1441, 1442 (2010).
173 5XI¿Q�Y��&RPPRQZHDOWK�����9D������������������
174 For a discussion of ,Q�UH�%RQQHU¶V�LQÀXHQFH�RQ�WKH�DYDLODELOLW\�RI�KDEHDV�WR�VHHN�UHPHGLHV�OHVV�WKDQ�UHOHDVH�IURP�GH-

tention, see Note, supra note 123, at 1080–81 (discussing In re Bonner as the common law source for habeas petitions 
challenging the execution of a sentence that seek remedies less than release from custody).

175 In re Bonner, 151 U.S. 242, 254–55 (1894).
176 Id. at 257.
177 Id. at 260.
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KWVÅVMUMV\�Q[�]VTI_N]T�JMKI][M�Q\�^QWTI\M[�\PM�KTMIZ�TQUQ\[�WN �\PM�[\I\]\M���   The extension 
WN �PIJMI[� \W�¹K][\WUIZaº�^QWTI\QWV[��PW_M^MZ�� []OOM[\[�PIJMI[�KIV�M^WT^M�I[�I�KWUUWV�
TI_�_ZQ\�[]JRMK\�\W�[]J[\IV\Q^M�IVL�XZWKML]ZIT�KWV\ZWT�Ja�\PM�KW]Z\[���!  By indicating the 
XW[[QJQTQ\a�WN �K][\WUIZa�̂ QWTI\QWV[�\W�\PM�NWZU�WN �KWVÅVMUMV\��In re Bonner WXMV[�Q\[�PWTLQVO�
\W� KW^MZ� NWZU[�WN � QTTMOIT� KWVÅVMUMV\�VW\� aM\�PMIZL�Ja� \PM� KW]Z\�180� � 2][\� I[� �� �����PI[�
M^WT^ML� \W�XZW^QLM�PIJMI[�ZMTQMN � \W�VM_� NWZU[�WN �KWVÅVMUMV\� \PI\�_MZM�VW\�VMKM[[IZQTa�
QUIOQVML�_PMV�\PM�[\I\]\M�_I[�_ZQ\\MV�QV��!� ¸TQSM�QVLQ^QL]IT[�PMTL�QV�1+-�K][\WLa�WZ�
KQ^QTTa�KWUUQ\\ML�\W�X[aKPQI\ZQK�PW[XQ\IT[¸In re Bonner [QUQTIZTa�UISM[�ZWWU�NWZ�KW]Z\[�\W�
ILIX\�Q\[�KWUUWV�TI_�I]\PWZQ\a�\W�OZIV\�PIJMI[�ZMTQMN �\W�UMM\�IV�M^WT^QVO�KZQUQVIT�TMOIT�
system.181

5W^QVO� \W� \PM� I^IQTIJTM� ZMUMLQM[� QUIOQVML� Ja� In re Bonner, the Court granted broad 
LQ[KZM\QWV�\W�\PM�WZQOQVIT�[MV\MVKQVO�KW]Z\�\W�KWZZMK\�Q\[�MZZWZ�182��:MKWOVQbQVO�\PI\�VW\�ITT�
NWZU[�WN �]VTI_N]T�KWVÅVMUMV\�_QTT�VMKM[[IZQTa�ZMY]QZM�QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M�NZWU�
XZQ[WV��\PM�+W]Z\�PMTL�\PI\�*WVVMZ�U][\�JM�ZM\]ZVML�\W�\PM�\ZQIT�KW]Z\�[W�\PI\�\PM�\ZQIT�UIa�
KWZZMK\�Q\[�MZZWZ�¹I[�TI_�IVL�R][\QKM�ZMY]QZM�º183 

In re Bonner XZM[MV\[� IV� M`XIV[Q^M� ^QM_�WN � PIJMI[� ZMTQMN�� �<PM� \ZQIT� KW]Z\�UIa� KWZZMK\�
\PM�]VTI_N]T�KWVÅVMUMV\"�¹I[�TI_�IVL�R][\QKM�ZMY]QZM�º184��<PM�\ZQIT�KW]Z\�PIL�LQ[KZM\QWV�
\W� LQK\I\M� _PI\M^MZ� ZMTQMN � UIa� ILMY]I\MTa� ZMUMLa� \PI\� QVR]Za�� JIZZQVO� ZMTMI[M� WN � \PI\�
detainee.� ���1V�NIK\��\PM�+W]Z\�M`XTQKQ\Ta�PMTL�\PI\�ZMTMI[M�Q[�not�IV�I^IQTIJTM�ZMUMLa�NWZ�I�
XM\Q\QWV�KPITTMVOQVO�\PM�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�\PI\�KWVKMZV[�[WTMTa�\PM�_ZWVO�
XTIKM�WN �KWVÅVMUMV\�186��<PI\�XM\Q\QWVMZ�U][\�JM�ZMTWKI\ML�� �

In re Bonner¼[�ZI\QWVITM�UIa�IXXMIZ�QV�\MV[QWV�_Q\P�Preiser.  Preiser�PMTL�\PI\�KPITTMVOM[�\W�\PM�
]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�UIa�XZWXMZTa�[MMS�ZMTMI[M�_PMV�\PM�XM\Q\QWV�KPITTMVOM[�
\PM� NIK\� WZ� TMVO\P� WN � KWVÅVMUMV\�188  In re Bonner� M`XTIQVML� \PI\� \PMZM� IZM� KI[M[�_PMZM�
¹VW�KWZZMK\QWV�KIV�JM�UILM�WN �\PM�R]LOMUMV\�������IVL�\PM�XZQ[WVMZ�U][\�\PMV�JM�MV\QZMTa�
LQ[KPIZOML�º189��1V�\PQ[�_Ia��In re Bonner and Preiser�IZM�QV�IKKWZL���<PM�\_W�KI[M[�IKSVW_TMLOM�
\PI\�PIJMI[�XM\Q\QWV[�UQOP\�JM�][ML�\W�KPITTMVOM�JW\P"����KWVLQ\QWV[�WN �KWVÅVMUMV\�indistinct 
NZWU�\PM�NIK\�WZ�L]ZI\QWV�WN �KWVÅVMUMV\#�IVL����KWVLQ\QWV[�WN �KWVÅVMUMV\�distinct from the 
NIK\�WZ�L]ZI\QWV�WN �KWVÅVMUMV\�
<PM�[QOVQÅKIVKM�WN �ZMILQVO�In re Bonner�_Q\P�In re Mills Q[�\PI\�\PM�\_W�KI[M[�XIQV\�I�XQK\]ZM�

WN �PIJMI[�I[�I�ÆM`QJTM�[\I\]\M�\PI\�UIa�KWZZMK\�I�NWZU�WN �]VTI_N]T�KWVÅVMUMV\��[W�TWVO�
I[�TI_�IVL�R][\QKM�ZMY]QZM���*M\_MMV�\PM[M�\_W�KI[M[��\PM�;]XZMUM�+W]Z\�ZMKWOVQbML�\PI\�

178 Preiser v. Rodriguez, 411 U.S. 475, 484 (1973).
179 Note, supra note 123, at 1079 n.39 (“[C]ertainly there is no evident intent [from Congress] to alter the common law 

limits of the writ by expanding the class of situations calling for habeas.”).
180 Id.
181 See supra Part I.
182 In re Bonner, 151 U.S. at 260.
183 Id.
184 Id.
185 Id.
186 Id.
187 Id.
188 Id.; see supra Part II. While Preiser cited to In re Bonner in passing, it did not actively engage the case, its analysis, 

or its progeny.
189 In re Bonner, 151 U.S. at 262. 
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KMZ\IQV�XZQ[WV�ILUQVQ[\ZI\Q^M�LMKQ[QWV[�UIa�LQZMK\Ta�QUXQVOM�QV�\PM�ZQOP\[�IVL�TQJMZ\QM[�\PI\�
\PM�XZQ[WVMZ�UIQV\IQV[�LM[XQ\M�\PM�QUXW[Q\QWV�WN �IV�W\PMZ_Q[M�TI_N]T�[MV\MVKM��
*MKI][M�I�XZQ[WVMZ¼[�[MV\MVKM�UIa�JM�]VTI_N]TTa�M`MK]\ML��Q\�Q[�\PM�XZWXMZ�XTIKM�WN �\PM�

KW]Z\[� \W� [\MX� QV� \W�W^MZ[MM�IVL�MV[]ZM� \PM� TI_N]T� M`MK]\QWV�WN � I� [MV\MVKM�� �<PQ[� Q[�VW\�
R]LQKQIT� W^MZZMIKP� QV\W� IZMI[� WN � XZQ[WV� ILUQVQ[\ZI\Q^M� M`XMZ\Q[M�� �:I\PMZ�� \PM�VQVM\MMV\P�
KMV\]Za�IXXZWIKP�\W�PIJMI[�[PW_[�XZW^QLM[�R]LQKQIT�W^MZ[QOP\�W^MZ�Q\[�W_V�^ITQLTa�QUXW[ML�
sentences.

b. tHe twentietH centuRy eVoLution of In re Bonner 
1V�\PM�LMKILM[�NWTTW_QVO�\PM[M�VQVM\MMV\P�KMV\]Za�PIJMI[�LMKQ[QWV[��W\PMZ�TW_MZ�KW]Z\[�

ILWX\ML�[QUQTIZ�ZMI[WVQVO���,]ZQVO�\PM��!��[�IVL��!��[��QV�XIZ\�I�ZMIK\QWV�\W�\PM�ZQ[M�WN �
XZQ[WV�PW[XQ\IT[�IVL�UWLMZV�X[aKPQI\Za��PIJMI[�KI[M�TI_�M`XIVLML�M^MV�N]Z\PMZ�190� �<_W�
KQZK]Q\[��\PM�;Q`\P�+QZK]Q\�IVL�\PM�,�+��+QZK]Q\��IZM�QTT][\ZI\Q^M�

i. The Sixth Circuit
7VM�[]KP�QVVW^I\Q^M�IXXTQKI\QWV�WN �In re Bonner comes in +WٻV� �̂�:MQKPIZL.191  In +WٻV, a 

PIJMI[�XM\Q\QWVMZ�[W]OP\�I�_ZQ\�WN �PIJMI[�KWZX][��ITTMOQVO�\PI\�PM�PIL�JMMV�[]JRMK\ML�\W�
¹I[[I]T\[��KZ]MT\QM[�IVL�QVLQOVQ\QM[�NZWU�O]IZL[�IVL�PQ[�KW�QVUI\M[º�_PQTM�QV�K][\WLa�I\�\PM�
=VQ\ML�;\I\M[�8]JTQK�0MIT\P�;MZ^QKM�0W[XQ\IT�I\�4M`QVO\WV��3MV\]KSa�192� �<PM�PW[XQ\IT¼[�
NIQT]ZM� \W� XZW\MK\�+WٻV� NZWU� ¹I[[I]T\� WZ� QVR]Zaº� QUXQVOML� WV� \PM� TQJMZ\QM[� PM� ZM\IQVML�
despite his conviction and incarceration.193� �)�XZQ[WVMZ¼[� TQJMZ\a�LWM[�VW\�LQ[[QXI\M�I\� \PM�
\PZM[PWTL�WN �\PM�XZQ[WV�194� �<PMZM�Q[�IV�QVLQ[[WT]JTM�KWZM�WN �KQ^QT� TQJMZ\QM[�\PI\�\PM�XZQ[WV�
KIVVW\�\ZIV[OZM[[�QV�M`MK]\QVO�I�XZQ[WVMZ¼[�[MV\MVKM��M^MV�QN �\PW[M�KQ^QT�TQJMZ\QM[�_MZM�VW\�
M`XTQKQ\Ta�XZM[MZ^ML�I[�XIZ\�WN � \PM� [\I\]\M�WZ�I[�KWVLQ\QWV[�WN � \PM� [MV\MVKM�WZ�I[�M`XTQKQ\�
XZW^Q[QWV[�QV�\PM�KZQUQVIT�[\I\]\M��!� 

Where In re Bonner _I[�LMKQLML�QV�IV�MZI�_PMZM�XZQ[WVMZ[�_MZM�\ZMI\ML�I[�¹[TI^M[�WN �\PM�
[\I\Mº�IVL�_Q\PW]\�ZQOP\[�WZ�TQJMZ\QM[��\PM�KW]Z\¼[�ZI\QWVITM NW]VL�VM_�TQNM�I[�QV�I�VM_�MZI�WN �
XZQ[WVMZ¼[�ZQOP\[�196��7XMVML�QV��!����\PM�8]JTQK�0MIT\P�;MZ^QKM[�0W[XQ\IT�I\�4M`QVO\WV�_I[�
\PM�ÅZ[\�XZQ[WV�NIKQTQ\a�KZMI\ML�NWZ�\PM�[WTM�X]ZXW[M�WN �ILLZM[[QVO�ILLQK\QWV�QV�LM\IQVMM[��!�  
<PM�XZQ[WV�_I[�WZQOQVITTa�VIUML�\PM�=VQ\ML�;\I\M[�6IZKW\QK�.IZU�198 
,M\IQVMM[�_MZM�ZMNMZZML�\W�I[�¹XI\QMV\[�º�IVL�_MZM�M`XMK\ML�\W�XIZ\QKQXI\M�QV�^WKI\QWVIT�

\ZIQVQVO�I[�_MTT�I[� NIZU�_WZS�I[�XIZ\�WN � \PM�PW[XQ\IT¼[� [MTN�[][\IQVQVO�XI[\WZIT�UQ[[QWV�199  

190 E.g., &RI¿Q�Y��5HLFKDUG������)��G�������WK�&LU���������Lake v. Cameron, 364 F.2d 657, 658, 658 (D.C. Cir. 1966) (en 
banc).

191 &RI¿Q, 143 F.2d at 443.
192 Id. at 444.
193 Id. at 445.
194 Id.
195 Id.
196 5XI¿Q�Y��&RPPRQZHDOWK, 62 Va. 790, 796 (1871).
197 Clary Estes, “The Narcotic Farm And The Little Known History America’s First Prison For Drug Addicts,” foRbeS 

(Nov. 18, 2019), https://www.forbes.com/sites/claryestes/2019/11/18/the-narcotic-farm-and-the-little-known-histo-
U\�DPHULFDV�¿UVW�SULVRQ�IRU�GUXJ�DGGLFWV�"VK ��D�H����E�E.

198 Id.
199 Id.

https://www.forbes.com/sites/claryestes/2019/11/18/the-narcotic-farm-and-the-little-known-history-americas-first-prison-for-drug-addicts/?sh=27a9e0967b3b
https://www.forbes.com/sites/claryestes/2019/11/18/the-narcotic-farm-and-the-little-known-history-americas-first-prison-for-drug-addicts/?sh=27a9e0967b3b
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<PM�XZQ[WV�_I[�IUWVO�\PM�ÅZ[\�\W�M`XMZQUMV\�_Q\P�\PM�][M�WN �UM\PILWVM�\W�\ZMI\�PMZWQV�
addiction.200��<PQ[�Q[�VW\�UMZMTa�KWTWZN]T�JIKSOZW]VL�\W�\PM�KI[M��J]\�Q\�XZW^QLM[�QUXWZ\IV\�
PQ[\WZQKIT�KWV\M`\�NWZ�PW_�IVL�_Pa�In re Bonner \WWS�WV�I�VM_�TQNM���+W]Z\[�UIa�PI^M�JMO]V�\W�
^QVLQKI\M�\PM�ZQOP\[�WN �LM\IQVMM[�\PZW]OP�\PM�_ZQ\�WN �PIJMI[�KWZX][�JMKI][M�XZQ[WV[�JMKIUM�
[Q\M[�WN �\PMZIXa�IVL�ZMPIJQTQ\I\QWV���1V[\MIL�WN �[TI^M[�\W�\PM�[\I\M[��LM\IQVMM[�ZM\IQVML�KMZ\IQV�
ZQOP\[�WN �KQ\QbMV[PQX�
1V� QV\MZXZM\QVO�\PM�[KWXM�WN �PIJMI[� R]ZQ[LQK\QWV�� \PM�;Q`\P�+QZK]Q\�WXMZI\ML�_Q\PQV�\PQ[�

^QM_�WN � ZMPIJQTQ\I\Q^M� K][\WLa�� � ;XMKQÅKITTa�� \PM�;Q`\P�+QZK]Q\� NW]VL� \PI\"� ¹)Va�]VTI_N]T�
ZM[\ZIQV\�WN �XMZ[WVIT�TQJMZ\a�UIa�JM�QVY]QZML�QV\W�WV�PIJMI[���<PQ[�Z]TM�IXXTQM[�IT\PW]OP�
I�XMZ[WV�Q[�QV�TI_N]T�K][\WLa��0Q[�KWV^QK\QWV�IVL�QVKIZKMZI\QWV�LMXZQ^M�PQU�WVTa�WN �[]KP�
TQJMZ\QM[�I[�\PM�TI_�PI[�WZLIQVML�PM�[PITT�[]ٺMZ�NWZ�PQ[�\ZIV[OZM[[QWV[�º201  Detainees retain 
KMZ\IQV�ZQOP\[�WN �KQ\QbMV[PQX�LM[XQ\M�QVKIZKMZI\QWV�202  +WٻV�J]QTL[�WV�In re Mills and In re 
Bonner�Ja�PWTLQVO�\PI\�_PMVM^MZ�\PM�M`MK]\QWV�WN �I�[MV\MVKM�LMXZQ^M[�I�LM\IQVMM�WN �KMZ\IQV�
¹[]J[\IV\QIT� ZQOP\C[Eº� WZ� ¹XMZ[WVIT� TQJMZ\CQM[E�º� \PMV�PIJMI[� Q[� I^IQTIJTM� \W� KPITTMVOM� \PM�
KWVLQ\QWV[�WN �KWVÅVMUMV\�203

<PM�TQJMZ\a�NWK][ML�ZPM\WZQK�KPIZ\ML�VM_�\MZZQ\WZa�JMaWVL�In re Bonner.  Where In re Bonner 
NWK][ML�WV�\PM�R]ZQ[LQK\QWV�KZMI\ML�Ja�\PM�M`IK\�\MZU[�WN �I�KZQUQVIT�[\I\]\M��+WٻV�extended 
\PI\�ZI\QWVITM�\W�XZQ[WVMZ[�_PW�ZM\IQV�KMZ\IQV�ZQOP\[�M^MV� QV�\PM� NIKM�WN �W\PMZ_Q[M�TI_N]T�
detention and imprisonment.204��?PM\PMZ�\PM�ZQOP\�_I[�NW]VL�QV�\PM�KZQUQVIT�[\I\]\M�Q\[MTN �
WZ�\PM�ZQOP\[�IVL�TQJMZ\QM[�ZM\IQVML�Ja�QVKIZKMZI\ML�XMWXTM��]VLMZ�+WٻV¼[�ZI\QWVITM��PIJMI[�
Q[�I^IQTIJTM����

In terms of  remedy, the +WٻV�KW]Z\�LQZMK\ML�\PM�\ZQIT�KW]Z\�\W�¹LQ[XW[M�WN �\PM�XIZ\a�»I[�
TI_�IVL�R][\QKM�ZMY]QZM�¼º�_PQKP�QVKT]LML�\ZIV[NMZ�\W�IVW\PMZ�QV[\Q\]\QWV�206��1V�\PQ[�_Ia��WVM�
can see In re Bonner¼[�QVÆ]MVKM�QV�+WٻV��_PMZM�KW]Z\[�][ML�PIJMI[�TI_�\W�UMM\�\PM�KPITTMVOM[�
WN � \PM�UWLMZV� KIZKMZIT� [\I\M�� �6W\�WVTa�LW�LM\IQVMM[�PI^M�I� ZQOP\� \W�I� [XMKQÅK�UIVVMZ�
WN �KWVÅVMUMV\�JI[ML�WV�\PM�TQUQ\[�WN �\PM�KZQUQVIT�[\I\]\M�� TQSM�In re Bonner PWTL[��J]\�[W�
LW�LM\IQVMM[�PI^M� \PM� ZQOP\� \W� KPITTMVOM�XZQ[WV�ILUQVQ[\ZI\Q^M�LMKQ[QWV[� \PI\� ^QWTI\M� \PM�
ZQOP\[�IVL�TQJMZ\QM[�ZM\IQVML�LM[XQ\M�\PMQZ�KZQUQVIT�KWV^QK\QWV����  This means that habeas 
Q[�I^IQTIJTM�\W�KPITTMVOM�KWVLQ\QWV[�WN �KWVÅVMUMV\�IVL�[MMS�ZMTQMN �TM[[�\PIV�QUUMLQI\M�WZ�
[XMMLQMZ�ZMTMI[M�NZWU�KWVÅVMUMV\��

200 Patrick Reed, “1DUFRWLF� )DUP,” ket: pbS, https://www.ket.org/program/narcotic-farm/; :LOOLDP� 6�� %XUURXJKV��
Junkie (1953) (Offering a more color description of the experimental prison and the author discussing, in part, his 
time at “Narco.”).

201 &RI¿Q�Y��5HLFKDUG������)��G������������WK�&LU��������
202 See id.
203 Id.
204 Id.; In re Bonner, 151 U.S. 241, 254–55 (1894).
205 &RI¿Q, 143 F.2d at 444–45.
206 Id. at 445 (“[T]he court may order the prisoner placed in the custody of the Attorney General of the United States for 

transfer to some other institution.”).
207 Id. at 445 (citing In re Bonner, 151 U.S. 241 (1894)).

https://www.ket.org/program/narcotic-farm/
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ii. The D.C. Circuit 
� <PM�,�+��+QZK]Q\�IT[W�PI[�I�TQVM�WN �KI[M[�\PI\�M`MUXTQNa�PW_�PIJMI[�LM^MTWXML�\W�

ITTW_�KPITTMVOM[� \W�XZQ[WV�KWVLQ\QWV[� \PI\�_MZM�LQ[\QVK\� NZWU� \PM� NIK\�WN � KWVÅVMUMV\�208  
2][\�TQSM�+WٻV�MUMZOML�QV�ZM[XWV[M�\W�\PM�UWLMZV�KIZKMZIT�[\I\M��\PM�,�+��KI[M[�QV^WT^ML�
KPITTMVOM[� \W� \PM� KWVLQ\QWV[� WN � KWVÅVMUMV\� I\� ;IQV\�-TQbIJM\P¼[�0W[XQ\IT�� I� X[aKPQI\ZQK�
PW[XQ\IT�QV�?I[PQVO\WV��,�+�209 
)[�JIKSOZW]VL��QV�\PZMM�LMKQ[QWV[�L]ZQVO�\PM��!��[��\PM�,�+��+QZK]Q\�PMTL�\PI\�PIJMI[�

_I[�]VI^IQTIJTM� \W�XI\QMV\[� I\�;IQV\�-TQbIJM\P¼[�0W[XQ\IT�_PW� [W]OP\� \W�XZW^M� \PI\� \PMa�
_MZM� WN � [W]VL� MVW]OP�UQVL� NWZ� ZMTMI[M� NZWU� KW]Z\�WZLMZML� X[aKPQI\ZQK� KWVÅVMUMV\�210  
<PM�KW]Z\[�KWVKT]LML� \PI\�IV� QVLQ^QL]IT� [MMSQVO�ZM^IT]I\QWV�WN �PQ[�WZ�PMZ�X[aKPWTWOQKIT�
KWVLQ\QWV�U][\�[]JUQ\�I�XM\Q\QWV�\W�I�[\I\]\WZQTa�KZMI\ML�UMV\IT�PMIT\P�KWUUQ[[QWV��ZI\PMZ�
\PIV�ÅTQVO�I�PIJMI[�XM\Q\QWV�_Q\P�\PM�\ZQIT�KW]Z\�\PI\�PIL�WZQOQVITTa�[MV\MVKML�\PM�QVLQ^QL]IT�
\W�X[aKPQI\ZQK�KWVÅVMUMV\�211 
<PM�,�+��+QZK]Q\� ZM^MZ[ML�KW]Z[M� QV��!���_Q\P�Overholser v� Boddie.212  Sitting en banc, 

\PM�,�+��+QZK]Q\�NW]VL�\PI\�\PM�TMOQ[TI\QWV�KZMI\QVO�\PM�UMV\IT�PMIT\P�KWUUQ[[QWV�WUQ\\ML 
XZWKML]ZM[�QV[\Z]K\QVO�LM\IQVMM[�WV�PW_�\W�[]JUQ\�XM\Q\QWV[�NWZ�X[aKPWTWOQKIT�ZM^IT]I\QWV[�
\W�[MK]ZM�ZMTMI[M�NZWU�\PMQZ�QVLMÅVQ\M�LM\MV\QWV�I\�;IQV\�-TQbIJM\P¼[�213  Because the statute 
WUQ\\ML�XZWKML]ZM[�NWZ�ZM^IT]I\QWV�IVL�ZMTMI[M��\PM�WVTa�ZMUMLa�I^IQTIJTM�\W�XI\QMV\[�PMTL�
QV�K][\WLa�I\�;IQV\�-TQbIJM\P¼[�_I[�I�PIJMI[�XM\Q\QWV�ÅTML�QV�\PM�WZQOQVIT�[MV\MVKQVO�KW]Z\�214  
;\IZ\QVO�_Q\P�Miller v� Overholser, \PM�,�+��+QZK]Q\�JMOIV�M`XTWZQVO� \PM�UWZM�M`XIV[Q^M�

PIJMI[�R]ZQ[LQK\QWV�QLMV\QÅML�QV�Q\[�ZMX]LQI\QWV�WN �\PM��!��[�;IQV\�-TQbIJM\P¼[�KI[M[������5QTTMZ�
_I[� [MV\MVKML� \W�I� \MZU�WN � QVLMÅVQ\M� \PMZIXM]\QK�KWVÅVMUMV\�IN\MZ�I� KWV^QK\QWV�]VLMZ�
¹\PM�[W�KITTML�;M`]IT�8[aKPWXI\P�)K\�º216� �<PM�KW]Z\�WZLMZML�;IQV\�-TQbIJM\P¼[�0W[XQ\IT�
\W�PWTL�5QTTMZ�QV�X[aKPQI\ZQK�KWVÅVMUMV\�]V\QT�PM�PIL�¹[]ٻKQMV\Ta�ZMKW^MZML�º �����5QTTMZ�
\PMV� ÅTML� I� PIJMI[�+WZX][� XM\Q\QWV� [MMSQVO� ZM^IT]I\QWV� WN � PQ[�UMV\IT� PMIT\P� \W� [MK]ZM�
ZMTMI[M�NZWU�\PM�PW[XQ\IT�218��1V�ILLQ\QWV�\W�[MMSQVO�ZM^IT]I\QWV�WN �PQ[�UMV\IT�PMIT\P��5QTTMZ�
IT[W�ITTMOML�UQ[\ZMI\UMV\�Ja�\PM�NMTTW_�QVUI\M[�PW][ML�QV�\PM�_IZL�NWZ�\PM�¹KZQUQVITCTaE�
QV[IVM�º219��<PM[M�IJ][M[�ITWVM�ZMVLMZML�PQ[�LM\MV\QWV�QTTMOIT�IVL�R][\QÅML�5QTTMZ¼[�\ZIV[NMZ�
\W�IVW\PMZ�PW[XQ\IT�WZ�XZQ[WV�\W�MV[]ZM�PQ[�[INM\a�220  Citing In re Bonner��\PM�KW]Z\�KWVKT]LML�

208 See Note, supra note 123, at 1072, 1082 (discussing the D.C. Circuit hospital cases); see also Martha F. Alschuler, 
Note, Insane Persons, 45 tx. l. R. 777 (1967) (same).

209 See Note, supra note 123, at 1072, 1082 (discussing the D.C. Circuit hospital cases). 
210 Overholser v. Treibly, 147 F.2d 705 (D.C. Cir. 1945); Dorsey v. Gill, 148 F.2d 857 (D.C. Cir. 1945); Overholser v. 

DeMarcos, 149 F.2d 91 (D.C. Cir. 1945).
211 Overholser v. Boddie, 184 F.2d 240, 241 (D.C. Cir. 1950) (en banc).
212 Id.
213 Id. at 242–43.
214 Id.
215 Miller v. Overholser, 206 F.2d 415 (D.C. Cir. 1953).
216 Id. at 416.
217 Id. at 417–18.
218 Id.
219 Id. at 418.
220 Id. at 419–20.
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\PI\�PIJMI[�¹C_IE[�I^IQTIJTM�\W�\M[\�\PM�^ITQLQ\a�VW\�WVTa�WN �\PM�NIK\�WN �KWVÅVMUMV\�J]\�IT[W�
WN �\PM�XTIKM�WN �KWVÅVMUMV\�º221 
1V��!����QV�I�[MKWVL�UIRWZ�MV�JIVK�LMKQ[QWV��\PM�,�+��+QZK]Q\�M`\MVLML�Miller’s�ZI\QWVITM�222  

In Lake v� Cameron��4ISM��I�[Q`\a�aMIZ�WTL�_WUIV�[]ٺMZQVO�NZWU�I�LMOMVMZI\Q^M�JZIQV�LQ[WZLMZ��
_I[�XQKSML�]X�Ja�I�XWTQKM�WٻKMZ�IVL�\ISMV�\W�\PM�,�+��/MVMZIT�0W[XQ\IT�223��4ISM�\PMV�ÅTML�
I�PIJMI[�XM\Q\QWV�_PMV�\PM�LQ[\ZQK\�KW]Z\�\ZIV[NMZZML�PMZ�\W�;IQV\�-TQbIJM\P¼[�NWZ�M^IT]I\QWV�
for commitment proceedings.224  After dismissing her habeas petition, the district court 
NW]VL�4ISM�\W�JM�¹WN �»]V[W]VL�UQVL¼º�IVL�KWUUQ\\ML�PMZ�\W�QVLMÅVQ\M�LM\MV\QWV�I\�;IQV\�
-TQbIJM\P¼[����� �<PM�,�+��IXXMTTI\M�KW]Z\� ZMUIVLML�4ISM¼[�XM\Q\QWV� NWZ�I�PMIZQVO�WV� \PM�
UMZQ\[��J]\�\PM�LQ[\ZQK\�KW]Z\�LMVQML�4ISM�ZMTQMN �WV�\PM�UMZQ\[�226 
7V� PMZ� [MKWVL� IXXMIT�� 4ISM� [W]OP\� \ZIV[NMZ� WZ� ZMTMI[M� \W� ¹IVW\PMZ� QV[\Q\]\QWV� WZ�

PW[XQ\IT . . . WZ�I\�PWUM��M^MV�\PW]OP�]VLMZ�[WUM�NWZU�WN �ZM[\ZIQV\�º�����?PQTM�JW\P�\PM�
UIRWZQ\a� IVL� LQ[[MV\[� QV�Lake agreed that Miller supported the use of  habeas to secure 
ZMTMI[M�WZ�\ZIV[NMZ�NZWU�LM\MV\QWV��\PM�R]LOM[�LQ[IOZMML�I[�\W�PIJMI[¼[�I^IQTIJQTQ\a�\W�[MK]ZM�
W\PMZ�NWZU[�WN �ZMTQMN�228��,ZI_QVO�WV�\PM�TIVO]IOM�WN �\PM�,�+��KWLM�]VLMZ�_PQKP�4ISM�_I[�
LM\IQVML��\PM�UIRWZQ\a�PMTL�\PI\�I�PIJMI[�XM\Q\QWV�KW]TL�[MMS�I�N]TT�ZIVOM�WN �UMV\IT�PMIT\P�
\ZMI\UMV\[� QVKT]LQVO"� N]TT� ZMTMI[M��PWUM�KWVÅVMUMV\��WZ�M^MV� \ZMI\UMV\[� QV� \PM�PW[XQ\IT�
Q\[MTN�229� � 1V� LQ[[MV\�� \PMV�2]LOM�?IZZMV�*]ZOMZ� IKKMX\ML� \PM� ^QM_� \PI\� PIJMI[� KW]TL� JM�
I^IQTIJTM�\W�LM\IQVMM[�KPITTMVOQVO�\PM�XTIKM�WN �KWVÅVMUMV\��J]\�IZO]ML�IOIQV[\�\PM�_Q[LWU�
WN �M`\MVLQVO�\PI\�R]ZQ[LQK\QWV�\W�[WUMWVM�_PW�PIL�JMMV�ILR]LOML�WN �]V[W]VL�UQVL�230

7VM�QV\MZM[\QVO�I[XMK\�WN �\PM�W^MZTIX�JM\_MMV�\PM�UIRWZQ\a�IVL�2]LOM�*]ZOMZ¼[�LQ[[MV\�
is that Lake¼[� ^QM_�WN �PIJMI[� R]ZQ[LQK\QWV Q[� M^MV� N]Z\PMZ� ZMUW^ML� NZWU� \PM�¹\ZILQ\QWVITº�
understanding of  habeas espoused in Miller.231  Where Miller KW]KPML� Q\[� PWTLQVO� QV�
KWV[MZ^I\Q^M� TIVO]IOM� IJW]\� \PM� XIZ\QK]TIZ� VMKM[[Q\QM[� WN � \PM� KI[M� \PI\� ZMY]QZML� \PM�
KW]Z\�XMZUQ\�I�PIJMI[�IXXTQKI\QWV�NWZ�X]ZXW[M[�W\PMZ�\PIV�[MK]ZQVO�ZMTMI[M��Lake _I[�TM[[�
conservative.232 

Lake [MMUQVOTa� \ISM[� Q\� I[� [MTN�M^QLMV\� \PI\� PIJMI[¸ZMOIZLTM[[� WN � \PM� ]VLMZTaQVO� NIK\[�
IVL� VI\]ZM� WN � \PM� KWV^QK\QWV¸Q[� I^IQTIJTM� \W� KPITTMVOM� \PM� M`MK]\QWV� WN � I� [MV\MVKM� I[�
LQ[\QVK\� NZWU� \PM� NIK\�WZ� TMVO\P�WN � KWVÅVMUMV\�233� �:I\PMZ� \PIV�_PWTTa�LMNMZZQVO� \W� \PM�
LQ[KZM\QWV�WN �\PM�XZQ[WV�IVL�PW[XQ\IT�[a[\MU��Lake�NW]VL�\PI\�\PM�[\I\]\M¼[�KTMIZ�\MZU[�OI^M�

221 Id. at 420 (citing In re Bonner, 151 U.S. 242 (1894)).
222 Lake v. Cameron, 364 F.2d 657, 658 (D.C. Cir. 1966) (en banc).
223 Id.
224 Id.
225 Id.
226 Id. at 659.
227 Id.
228 Id. at 661 (Bazelon, J.); Id. at 663 (Burger, J. dissenting).
229 Lake, 364 F.2d at 662.
230 Id��DW������%XUJHU��-��GLVVHQWLQJ���³7KLV�FLW\�LV�KDUGO\�D�VDIH�SODFH�IRU�DEOH�ERGLHG�PHQ��WR�VD\�QRWKLQJ�RI�DQ�LQ¿UP��

senile, and disoriented woman to wander about with no protection except an identity tag advising police where to take 
her.”).

231 See id.
232 Id. at 661.
233 See id.�DW������³+DEHDV�FRUSXV�FKDOOHQJHV�QRW�RQO\�WKH�IDFW�RI�FRQ¿QHPHQW�EXW�DOVR�WKH�SODFH�RI�FRQ¿QHPHQW�´��
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\PM� LQ[\ZQK\� KW]Z\� R][\QÅKI\QWV� NWZ� XTIKQVO� TI_N]T¸WZ� ZMUW^QVO� ]VTI_N]T¸KWVLQ\QWV[� WV�
4ISM¼[�[MV\MVKM�234

+WٻV, Lake, and In re Bonner [PW_�\PI\�KW]Z\[�PI^M� QV\MZXZM\ML�PIJMI[�JZWILTa�MVW]OP�
\W�[MK]ZM�I�LaVIUQK�ZIVOM�WN �ZMUMLQM[�\PI\�WN\MV�NITT�[PWZ\�WN �QUUMLQI\M�ZMTMI[M����  That 
the core of  habeas is associated�_Q\P� [MK]ZQVO� ZMTMI[M�LWM[�VW\�XZMKT]LM� Q\[� ][M� \W� [MK]ZM�
W\PMZ�ZMUMLQM[�NWZ�QTTMOIT�KWVLQ\QWV[�WN �KWVÅVMUMV\���1V�ITTW_QVO�KW]Z\[�\W�^QVLQKI\M�\PM�
rights of  detainees through a habeas petition, courts are not abrogating Supreme Court 
XZMKMLMV\�WZ�WJN][KI\QVO�+WVOZM[[QWVIT� QV\MV\�� �:I\PMZ��WXMVQVO�PIJMI[�\W�KPITTMVOM[�\W�
\PM�KWVLQ\QWV[�WN �KWVÅVMUMV\�WZ�XZQ[WV�ILUQVQ[\ZI\Q^M�LMKQ[QWV[�Q[�ZWW\ML�QV�I�PQ[\WZQKIT�
XZIK\QKM�\PI\�LI\M[�JIKS�\W�I\�TMI[\�\PM�TI\M�VQVM\MMV\P�KMV\]Za��
/ZIV\ML��\PM�NMLMZIT�LWKSM\�Q[�ITZMILa�ÅTTML�_Q\P�XZQ[WVMZ�TQ\QOI\QWV��IVL�\PQ[�Q[�IV�WJ^QW][�

ZM[XWV[M�\W�\PQ[�IZ\QKTM¼[�XZWXW[IT�236� �*]\��I[�\PQ[�IZ\QKTM�LQ[K][[ML�QV�8IZ\�11��ZMKWOVQbQVO�
\PM� JZWIL� OZIV\� WN � PIJMI[� R]ZQ[LQK\QWV� \PI\� PI[� M^WT^ML� [QVKM� In re Bonner� Q[� ]VTQSMTa� \W�
QVKZMI[M�\PM�LWKSM\�WN �\PM�NMLMZIT�KW]Z\[������?PMV�KW]Z\[�LMVa�I�PIJMI[�XM\Q\QWV�NWZ�TIKS�
WN � R]ZQ[LQK\QWV�\W�KPITTMVOM�KWVLQ\QWV[�WN �KWVÅVMUMV\��\PMa�[QUXTa�LQZMK\�\PM�XTIQV\Qٺ�\W�
ZMÅTM�]VLMZ�\PM�UWZM�IXXZWXZQI\M�[\I\]\M�238  By adopting the approach advocated for in this 
IZ\QKTM��\PM�KW]Z\[�_QTT�VW�TWVOMZ�PI^M�IVa�M`K][M�J]\�\W�ILLZM[[�\PM�UMZQ\[�WN �I�LM\IQVMM¼[�
KWUXTIQV\�IVL�XZW^QLM�NWZ�\PM�MٻKQMV\�ILUQVQ[\ZI\QWV�WN �R][\QKM�

V. AdApting In re Bonner to tHe ModeRn execution of A 
sentence fRAMewoRk: tHe second ciRcuit AppRoAcH

<PQ[�8IZ\�NWK][M[�WV�\PM�;MKWVL�+QZK]Q\¼[�KI[M�TI_�\PI\�LZI_[�I�TQVM�NZWU�In re Mills and In 
re Bonner \PZW]OP�\W�\PM�UWLMZV�PIJMI[�[\I\]\WZa�NZIUM_WZS���<PM�NWK][�PMZM�Q[�M`KT][Q^MTa�
WV�\PM�;MKWVL�+QZK]Q\�JMKI][M�\PM�KI[M�TI_�Q[�ZWJ][\��\PM�KQZK]Q\�Y]QKSTa�ZM[XWVLML�\W�Preiser, 
IVL�\PM�KQZK]Q\�PI[�MUXTWaML�I�KI[M�TI_�\PI\�Q[�QV�IKKWZL�_Q\P�\PM�VQVM\MMV\P�KMV\]Za�PIJMI[�
doctrine.
<PM�;MKWVL�+QZK]Q\�PI[�QV\MZXZM\ML�PIJMI[�R]ZQ[LQK\QWV�JZWILTa�\W�QVKT]LM�KQZK]U[\IVKM[�

_PMZM�\PM�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�Q[�LQ[\QVK\�NZWU�\PM�NIK\�WZ�TMVO\P�WN �KWVÅVMUMV\�
Q\[MTN���;XMKQÅKITTa��\PM�;MKWVL�+QZK]Q\�M`\MVL[��������R]ZQ[LQK\QWV�\W�¹[]KP�UI\\MZ[�I[�\PM�
ILUQVQ[\ZI\QWV�WN �XIZWTM��KWUX]\I\QWV�WN �I�XZQ[WVMZ¼[�[MV\MVKM�Ja�XZQ[WV�WٻKQIT[��XZQ[WV�
LQ[KQXTQVIZa� IK\QWV[�� XZQ[WV� \ZIV[NMZ[�� \aXM� WN � LM\MV\QWV� IVL� XZQ[WV� KWVLQ\QWV[�º239  For 
\PM[M�ZMI[WV[��\PM�;MKWVL�+QZK]Q\¼[�PIJMI[�TI_�Q[�I�XMZNMK\�KI[M�[\]La�NWZ�M`XTWZQVO�PW_�\PM�
modern habeas statutes meet In re Bonner and its progeny.

234 Id.
235 See�&RI¿Q�Y��5HLFKDUG������)��G������������WK�&LU���������/DNH������)��G�DW����±����In re Bonner, 151 U.S. 242, 

261–62 (1894).
236 Margo Schlanger, ,QPDWH�/LWLJDWLRQ, 116 haRv. l. Rev. 1555, 1558–60 (2003).
237 See supra Part II.
238 E.g., Cureno Hernandez v. Mora, 467 F. Supp. 3d 454, 456–57 (N.D. Tex. 2020).
239 McPherson v. Lamont, 457 F. Supp. 3d 67, 74 (D. Conn. 2020) (quoting Jiminian v. Nash, 245 F.3d 144, 146 (2d Cir. 

2001)).
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<PM�;MKWVL�+QZK]Q\¼[��������XZMKMLMV\�ÅZ[\�\ZIKM[�JIKS�\W�QV�I��!���KWVK]ZZQVO�WXQVQWV�
NZWU�2]LOM�0MVZa�2��.ZQMVLTa�240  In Kahane v� Carlson��I�NMLMZIT�XZQ[WVMZ��IVL�IV�7Z\PWLW`�
2M_Q[P�:IJJQ��[W]OP\�\W�KWUXMT�XZQ[WV�I]\PWZQ\QM[�\W�XZW^QLM�SW[PMZ�UMIT[�241��<PM�UIRWZQ\a�
WN �\PM�KW]Z\�PMTL�\PI\�\PM�LQ[\ZQK\�KW]Z\�PIL�I]\PWZQ\a�\W�KWUXMT�\PM�XZQ[WV�\W�XZW^QLM�SW[PMZ�
UMIT[�\PZW]OP�I�_ZQ\�WN �UIVLIU][��I[�XZW^QLML�NWZ�Ja�� �=�;�+����������_PQKP�¹KWUXMTC[E�
IV�WٻKMZ�WZ�MUXTWaMM�WN �\PM�=VQ\ML�;\I\M[�WZ�IVa�IOMVKa�\PMZMWN �\W�XMZNWZU�I�L]\a�W_ML�
\W�\PM�XTIQV\Qٺ�º242� �?PQTM�2]LOM�.ZQMVLTa�IOZMML�_Q\P�\PM�UIRWZQ\a�WN � \PM�KW]Z\� \PI\� \PM�
XZQ[WV�[PW]TL�XZW^QLM�SW[PMZ�UMIT[�\W�3IPIVM��PM�LQ[IOZMML�\PI\�� �����_I[�\PM�XZWXMZ�
^MPQKTM�NWZ�\PM�XM\Q\QWVMZ¼[�KTIQU�243 
2]LOM�.ZQMVLTa�IZO]ML�\PI\��������_I[�\PM�UW[\�IXXZWXZQI\M�̂ MPQKTM�244��*MKI][M�3IPIVM¼[�

KWUXTIQV\�[W]OP\�\W�KPIVOM�XZQ[WV�KWVLQ\QWV[�\PI\�QVNZQVOML�WV�PQ[�ZMTQOQW][�TQJMZ\a��.ZQMVLTa�
reasoned that Preiser� PMTL� \PI\� PIJMI[� XZW^QLM[� XZWXMZ� ZMTQMN����� �6W\� ]VTQSM� \PQ[� IZ\QKTM¼[�
IVITa[Q[�WN �Preiser��2]LOM�.ZQMVLTa�QV\MZXZM\ML�Preiser I[�XZQUIZQTa�KWVKMZVML�_Q\P�XZM^MV\QVO�
LM\IQVMM[�NZWU�][QVO�� �! ��\W�KQZK]U^MV\�PIJMI[�M`PI][\QWV�ZMY]QZMUMV\[�246 
1V�XIZ\QK]TIZ�� 2]LOM�.ZQMVLTa� NW]VL� \PI\�������� Q[� \PM�IXXZWXZQI\M�^MPQKTM� \W�KPITTMVOM�

KWVLQ\QWV[�WN �KWVÅVMUMV\�JMKI][M�� �����Q[�\M`\]ITTa�KWUUQ\\ML�\W�KTIQU[�[MMSQVO�¹\PM�ZQOP\�
\W�JM�ZMTMI[ML�º�����;QVKM�3IPIVM�ITTMOML�IV�QTTMOIT�M`MK]\QWV�WN �PQ[�[MV\MVKM��IVL�JMKI][M�
� �����_I[�WVTa�I^IQTIJTM�\W�LM\IQVMM[�[MMSQVO�QUUMLQI\M�WZ�[XMMLQMZ�ZMTMI[M�JMKI][M�WN �
IV�]VTI_N]TTa�QUXW[ML�[MV\MVKM���������_W]TL�\PMZMNWZM�JM�\PM�UW[\�IXXZWXZQI\M�[W]ZKM�
WN �R]ZQ[LQK\QWV�248��2]LOM�.ZQMVLTa¼[�KWVK]ZZMVKM�Q[�WVM�WN �\PM�ÅZ[\�QV[\IVKM[�QV�\PM�;MKWVL�
+QZK]Q\� KI[M� TI_�_PMZM� � �����_I[�][ML�I[�I� KI\KPITT�XMZUQ\\QVO�KTIQU[�KPITTMVOQVO� \PM�
M`MK]\QWV�WN �I�[MV\MVKM�I[�LQ[\QVK\�NZWU�\PM�NIK\�WN �KWVÅVMUMV\��
<PM�;MKWVL�+QZK]Q\�XZW^QLML�N]Z\PMZ�R][\QÅKI\QWV�NWZ�\PQ[�QV\MZXZM\I\QWV�WN �\PM�[\I\]\WZa�

NZIUM_WZS�QV�Chambers v� United States.249  Chambers�PMTL�\PI\�� �����Q[�I^IQTIJTM�NWZ�ITT�KTIQU[�
\PI\�KPITTMVOM� \PM�¹M`MK]\QWVº�WN � \PM�XZQ[WVMZ¼[� [MV\MVKM����� �3Ma� \W� \PM�KW]Z\¼[�IVITa[Q[�
_I[� \PI\� �� ����¼[� \M`\� KTMIZTa� TQUQ\[� \PM�_Ia[� QV�_PQKP� I� NMLMZIT� XZQ[WVMZ� KIV� KPITTMVOM�
\PM�^ITQLQ\a�WN �I�KWV^QK\QWV������*MKI][M�+WVOZM[[�[XMKQÅKITTa�TQUQ\ML��������\W�I\\IKS[�WV�

240 Kahane v. Carlson, 527 F.2d 492, 496 (2d Cir. 1975) (Friendly, J., concurring). Judge Friendly is well-known for his 
concern that the federal docket should not be inundated with habeas corpus collateral attacks that maintain no claim 
IRU�DFWXDO�LQQRFHQFH��+HQU\�-��)ULHQGO\��,V�,QQRFHQFH�,UUHOHYDQW"�&ROODWHUDO�$WWDFN�RQ�&ULPLQDO�-XGJHPHQWV�����u. 
ChI. l. Rev��������������,Q�WKLV�FRQWH[W��LW�PD\�VHHP�FXULRXV�WR�WXUQ�WR�-XGJH�)ULHQGO\�IRU�VXSSRUW�LQ�¿QGLQJ�KDEHDV�
jurisdiction for these types of collateral claims. However, Judge Friendly’s criticism of collateral attacks without a 
claim for innocence was that federal courts were releasing prisoners who were not innocent. While the approach out-
lined in this article may sometimes result in situations where people held in custody are released without a claim for 
innocence, these are exceptional circumstances, like during the pandemic or for the restoration of good-time credits.

241 See Kahane, 527 F.2d at 493.
242 Id. (quoting 28 U.S.C. § 1361).
243 See id. at 497 (Friendly, J., concurring).
244 See id. at 498.
245 See id��DW������³>$@�SULVRQHU�DWWDFNLQJ�WKH�FRQGLWLRQV�RI�FRQ¿QHPHQW�PD\�EULQJ�KLV�FODLP�XQGHU�>�@�������LQ�WKH�GLV-

WULFW�ZKHUH�KH�LV�FRQ¿QHG�´��
246 &RPSDUH�LG. at 498–500 (distinguishing § 2255 from § 2241), with supra Part I (highlighting § 2241 as a catchall 

statute).
247 Kahane, 527 F.2d at 500 (Friendly, J., concurring).
248 Id. at 496.
249 Chambers v. United States, 106 F.3d 472, 474 (2d Cir. 1997).
250 Id.
251 Id.
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\PM�\ZQIT�KW]Z\¼[�]VKWV[\Q\]\QWVIT�WZ�QTTMOIT�QUXW[Q\QWV�WN �I�[MV\MVKM���������KW]TL�WVTa�JM�
][ML� \W�I\\IKS� \PM� TMOITQ\a�WN �I�XM\Q\QWVMZ¼[� [MV\MVKM�IVL�]VLMZTaQVO�KWV^QK\QWV����  This 
UMIV\� \PI\�� �����XM\Q\QWV[�KW]TL�VW\�X]Z[]M�KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU[�JMKI][M�
KWVLQ\QWV[�WN �KWVÅVMUMV\�KWVKMZV�\PM�M`MK]\QWV�WN �I�[MV\MVKM�IVL�not�\PM�^ITQLQ\a�WN �\PM�
]VLMZTaQVO�KWV^QK\QWV������<P][��JMKI][M�� �����_I[�]VI^IQTIJTM�\W�KPITTMVOM�\PM�M`MK]\QWV�
WN �I�[MV\MVKM��\PM�;MKWVL�+QZK]Q\�PMTL�\PI\��������_I[�\PM�IXXZWXZQI\M�PIJMI[�^MPQKTM�NWZ�
X]Z[]QVO�KWVLQ\QWV[�WN �KWVÅVMUMV\�KTIQU[���� 
)T\PW]OP� \PM�XPZI[M�¹M`MK]\QWV�WN �I� [MV\MVKMº� Q[� IUJQO]W][�I[� \W� \PM�M`IK\� \aXM[�WN �

KTIQU[�KWOVQbIJTM�]VLMZ�\PM�PIJMI[�[\I\]\M[��\PM�;MKWVL�+QZK]Q\�PI[�N]Z\PMZ�KTIZQÅML�\PM�
meaning of  this phrase.���  In Jiminian v� Nash�� \PM�;MKWVL�+QZK]Q\�LMÅVML�M`MK]\QWV�WN �
[MV\MVKM�KPITTMVOM[�I[�QVKT]LQVO�¹[]KP�UI\\MZ[�I[�\PM�ILUQVQ[\ZI\QWV�WN �XIZWTM��KWUX]\I\QWV�
WN �I�XZQ[WVMZ¼[�[MV\MVKM�Ja�XZQ[WV�WٻKQIT[��XZQ[WV�LQ[KQXTQVIZa�IK\QWV[��XZQ[WV�\ZIV[NMZ[��\aXM�
WN �LM\MV\QWV�IVL�XZQ[WV�KWVLQ\QWV[�º���� �*MKI][M�ILUQVQ[\ZI\QWV�WN �XIZWTM� KW]TL� TMIL� \W�
[XMMLQMZ�ZMTMI[M�IVL�JMKI][M�XZQ[WV�KWVLQ\QWV[�IVL�XTIKM[�WN �LM\MV\QWV�IٺMK\�\PM�W^MZITT�
ZM[\ZQK\Q^MVM[[�WN �I�LM\IQVMM¼[�KWVÅVMUMV\��ITT�WN �\PM[M�KTIQU[�\W]KP�WV�\PM�M`MK]\QWV�WN �I�
XZQ[WVMZ¼[�[MV\MVKM�Ja�^QZ\]M�WN �\PM�conditions \PMa�XTIKM�WV�\PM�[MV\MVKM���*a�LQ[\QVO]Q[PQVO�
� �����NZWU�� ������\PM�;MKWVL�+QZK]Q\�M[[MV\QITTa�KWLQÅML�\PM�VQVM\MMV\P�KMV\]Za�NMLMZIT�
KWUUWV� TI_� IXXZWIKP� \W� PIJMI[� KWZX][� TI_�� KZMI\QVO� I� XW_MZN]T� R]LQKQIT� ZMUMLa� NWZ�
QVLQ^QL]IT[�_PW[M�[MV\MVKM[�IZM�M`MK]\ML�QV�]VTI_N]TTa�ZM[\ZQK\Q^M�WZ�LIVOMZW][�_Ia[����
:MTaQVO� WV� \PQ[� QV\MZXZM\I\QWV� WN � _PI\� KWV[\Q\]\M[� I� XZWXMZ� KPITTMVOM� \W� IV� ]VTI_N]T�

execution of  a sentence, the Second Circuit has further extended its interpretation of  
PIJMI[�\W�XM\Q\QWV[�[MMSQVO�\PM�M`X]VOMUMV\�WN �LQ[KQXTQVIZa�ZMKWZL[���  transfer to prisons 
_Q\P� TM[[� ZM[\ZQK\Q^M� MV^QZWVUMV\[� �TQSM� KWUU]VQ\a� KWZZMK\QWV� KMV\MZ[���!� WZ� XZQ[WV[�_Q\P�
OZMI\MZ�IKKM[[�\W�[XMKQITQbML�UMLQKIT�KIZM�260 
-^MV�_Q\P�\PQ[�ZWJ][\�[M\�WN �KI[M�TI_�LMÅVQVO�_PMV�\PM�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�

Q[�WXMV�\W�KPITTMVOM�\PZW]OP�PIJMI[�KWZX][��\PMZM�IZM�[\QTT�MUMZOQVO�IZMI[�WN � TI_�_Q\PQV�
\PM�KQZK]Q\���?PQTM�\PM�IXXMTTI\M�KW]Z\�PI[�aM\�\W�X]JTQ[P�I�LMKQ[QWV�LQZMK\Ta�WV�\PM�Q[[]M�WN �
[WTQ\IZa�KWVÅVMUMV\��UIVa�LQ[\ZQK\�KW]Z\[�QV�\PM�KQZK]Q\�PI^M�LMKQ[QWV[�M`\MVLQVO�\PM�;MKWVL�

252 28 U.S.C. § 2255(a).
253 &KDPEHUV, 106 F.3d at 474 (citing Diorguardi v. United States, 587 F.2d 572, 573 (2d Cir. 1978)). Following the 

thread of “execution of a sentence” eventually leads to two federal appellate decisions in the 1950s. Freeman v. Unit-
ed States, 254 F.2d 352, 353–54 (D.C. Cir. 1958) (“If appellant’s sentence is being executed in a manner contrary to 
ODZ��WKRXJK�ZH�GR�QRW�VXJJHVW�WKDW�LW�LV��KH�PD\�VHHN�KDEHDV�FRUSXV�LQ�WKH�GLVWULFW�RI�KLV�FRQ¿QHPHQW��6HFWLRQ������
is not broad enough to reach matters dealing with the execution of sentence.”) and Costner v. United States, 180 F.2d 
892, 892 (4th Cir. 1950) (“We think it clear, however, that the court has no jurisdiction to entertain a motion of this 
sort under 28 U.S.C.A. § 2255, which merely provides a remedy in the nature of writ of error coram nobis for attack-
ing the judgment and sentence under which a prisoner is incarcerated. The attack here is not upon the judgment of the 
court, but upon action of the prison authorities.”).

254 &KDPEHUV, 106 F.3d at 474.
255 See Ilina v. Zickefoose, 591 F. Supp. 2d 145, 146–47 (D. Conn. 2008).
256 Jiminian v. Nash, 245 F.3d 144, 146 (2d Cir. 2001).
257 See supra Part I.
258 Carmona v. U.S. Bureau of Prisons, 243 F.3d 629, 632 (2d Cir. 2001).
259 Levine v. Apker, 455 F.3d 71, 78 (2d Cir. 2006).
260 E.g., Ilina, 591 F. Supp. 2d at 150.



THE CRIMINAL LAW PRACTITIONER
Volume XII, Issue III

*& !"#$%"&$'$()#*+,-$.-/)+.-0

PARFENOFF  “AS LAW & JUSTICE REQUIRE”

+QZK]Q\¼[�IXXZWIKP�\W�PIJMI[�R]ZQ[LQK\QWV�\W�KPITTMVOM[�\W�[WTQ\IZa�KWVÅVMUMV\��_PMZM�\PM�
ZMTQMN �[W]OP\�Q[�I�ZM\]ZV�\W�\PM�OMVMZIT�Z]V�WN �\PM�XZQ[WV�261 
.ZWU�KPITTMVOQVO�[WTQ\IZa�KWVÅVMUMV\�\W�[MK]ZQVO�\ZIV[NMZ[�\W�XZQ[WV[�_Q\P�TM[[�ZM[\ZQK\Q^M�

MV^QZWVUMV\[�� \PM� ;MKWVL� +QZK]Q\¼[� JZWIL� QV\MZXZM\I\QWV� WN � �� ����� XZW^QLM[� I� ÆM`QJTM�
ZMUMLQIT�^MPQKTM�NWZ�\PW[M�PMTL�QV�K][\WLa�\W�ZMUMLa�QVR]ZQM[�\PI\�ZMY]QZM�MUMZOMVKa�ZMTQMN���
)[�8IZ\[�11�IVL�111�LQ[K][[��JMKI][M��������M`MK]\QWV�WN �I�[MV\MVKM�R]ZQ[LQK\QWV�W^MZTIX[�_Q\P�
���! ���\PM�;MKWVL�+QZK]Q\¼[�IXXZWIKP�[]XXWZ\[�������¼[�][M�I[�ZMTQMN �NWZ�UMLQKIT�\ZMI\UMV\262 
NWZ� NMLMZIT� XZQ[WVMZ[� WV� LMI\P� ZW_� KPITTMVOQVO� \PM�UM\PWL� WN � \PMQZ� M`MK]\QWV�263 or for 
LM\IQVMM[�PMTL�QV�K][\WLa�L]ZQVO�I�XIVLMUQK�264��5W[\�KW]Z\[�\PI\�WXXW[M�IXXTaQVO�PIJMI[�
\W�KWVLQ\QWV[�WN �KWVÅVMUMV\�KI[M[�NZIUM�\PMQZ�IZO]UMV\�_Q\PQV�\PM�KWV\M`\�WN �Preiser and 
the idea that ���! ��IVL�PIJMI[�IZM�\W\ITTa�IVL�KWUXTM\MTa�[MXIZI\M�KTIQU[�\PI\�UIa�VM^MZ�
W^MZTIX������0W_M^MZ��I[�\PQ[�IZ\QKTM�PI[�IZO]ML��\PQ[�QV\MZXZM\I\QWV�WN �Preiser is not supported 
Ja�\PM�PQ[\WZa�WN �PIJMI[�KI[M�TI_�WZ�M^MV�Ja�Preiser Q\[MTN���/Q^MV�\PI\�Preiser�TMN\�]VLMKQLML�
_PM\PMZ� PIJMI[� Q[� I^IQTIJTM� \W� KPITTMVOM� KWVLQ\QWV[� WN � KWVÅVMUMV\�� \PM� IZO]UMV\� \PI\�
PIJMI[�[PW]TL�JM�TQUQ\ML�JMKI][M�Preiser demands such a reading is not persuasive.
)�XW[[QJTM�IZO]UMV\�IOIQV[\�ILWX\QVO�\PM�;MKWVL�+QZK]Q\¼[�PIJMI[�R]ZQ[LQK\QWV�Q[�\PI\�Q\�

_QTT�]VVMKM[[IZQTa�QV]VLI\M�\PM�NMLMZIT�LWKSM\���?PQTM�WXMVQVO�R]LQKQIT�ZM^QM_�\W�KWUXTIQV\[�
IJW]\�I�LM\IQVMM¼[�ITTMOMLTa�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�KW]TL�\PMWZM\QKITTa�WXMV�I�
ÆWWLOI\M�WN �XZQ[WV�TQ\QOI\QWV��\PM�;MKWVL�+QZK]Q\¼[�IXXZWIKP�_WV¼\�VMKM[[IZQTa�TMIL�\W�W^MZTa�
M`XIV[Q^M�R]LQKQIT�ZM^QM_���.WZ�WVM��I[�\PQ[�IZ\QKTM�PI[�ITZMILa�QVLQKI\ML��I�JZWIL�PIJMI[�TI_�
IK\]ITTa�_QTT�VW\�M`XIVL�\PM�NMLMZIT�LWKSM\��Q\�_QTT�WVTa�NWZKM�\PM�KW]Z\[�\W�XZWXMZTa�LMIT�_Q\P�
\PM�UMZQ\[�WN �\PM�KTIQU[�JMNWZM�\PMU���?PMZM�]VLMZ�\PM�K]ZZMV\�KQZK]Q\�[XTQ\��[WUM�KW]Z\[�
UIa� OM\� I_Ia�_Q\P� SQKSQVO� \PM� KIV� IVL� NWZKQVO�LM\IQVMM[� \W� ZM�[]JUQ\� \PMQZ� KWUXTIQV\[�
]VLMZ�I�LQٺMZMV\�NMLMZIT�[\I\]\M��IV�M`XIV[Q^M�ZMILQVO�WN �PIJMI[�_QTT�VW\�ITTW_�\PQ[�\aXM�WN �
R]ZQ[LQK\QWVIT�IZO]UMV\�266 
;MKWVL�� \PM�;MKWVL�+QZK]Q\�VIZZW_Ta� TQUQ\[� \PM�KTIQU[� \PI\� \W]KP�WV� \PM�M`MK]\QWV�WN �

I� [MV\MVKM�I[�LQ[\QVK\� NZWU�\PM� NIK\�WN �KWVÅVMUMV\� \W�I�LQ[KZM\M� [M\�WN �KTIQU[�ZWW\ML� QV�
I�PQ[\WZQKIT� IXXZWIKP�LI\QVO�JIKS� \W� In re Bonner.���� �?PQTM� \PM�;MKWVL�+QZK]Q\�LWM[�VW\�
XZW^QLM� ZWJ][\�O]QLIVKM�I[� \W�PW_� \W�LM\MZUQVM�_PM\PMZ�I�VW^MT�KTIQU�KIV�JM�X]Z[]ML�
]VLMZ�\PM�M`MK]\QWV�WN �I�[MV\MVKM�NZIUM_WZS��\PM�;M^MV\P�IVL�.QZ[\�+QZK]Q\[�XZW^QLM�][MN]T�
LWK\ZQVIT�NZIUM_WZS[��
<PM�;M^MV\P�+QZK]Q\�PI[�ILWX\ML�I�¹Y]IV\]U�WN �KWVÅVMUMV\º�\M[\��_PQKP�WVTa�OZIV\[�

PIJMI[� ZMTQMN � NWZ� PIJMI[� KPITTMVOM[� \W� KWVLQ\QWV[� WN � KWVÅVMUMV\�_PMVM^MZ� \PM� PIJMI[�
XM\Q\QWVMZ�[MMS[�_PI\�KIV�NIQZTa�JM�LM[KZQJML�I[�I�KPIVOM�QV�\PM�Y]IV\]U�WN �KWVÅVMUMV\��
_PQKP�IZM�\PW[M�KTIQU[�\PI\�QUXTQKI\M�I�XZQ[WVMZ¼[�TQJMZ\a�QV\MZM[\[�268  The First Circuit grants 

261 United States v. Bout, 860 F. Supp. 2d 303, 307 n.12 (S.D.N.Y. 2012); United States v. Basciano, 369 F. Supp. 2d 344, 
348 (E.D.N.Y. 2005); Giano v. Sullivan, 709 F. Supp. 1209, 1212–13 (S.D.N.Y. 1989).

262 Ilina, 591 F. Supp. 2d at 150.
263 Adams v. Bradshaw, 644 F.3d 481 (6th Cir. 2011).
264 E.g., McPherson v. Lamont, 457 F. Supp. 3d 67, 74 (D. Conn. 2020).
265 E.g., Nettles v. Grounds, 830 F.3d 922, 925 (9th Cir. 2016) (en banc).
266 E.g., Xuyue Zhang v. Barr, No. 20-00331-AB, 2020 WL 1502607, at *1 (C.D. Cal. Mar. 27, 2020).
267 6HH�JHQHUDOO\ United States v. Bout, 860 F. Supp. 2d 303, 307 n.12 (S.D.N.Y. 2012); United States v. Basciano, 369 

F. Supp. 2d 344, 348 (E.D.N.Y. 2005); Giano v. Sullivan, 709 F. Supp. 1209, 1212–13 (S.D.N.Y. 1989).
268 Graham v. Broglin, 922 F.2d 379, 381 (7th Cir. 1991).
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PIJMI[� ZMTQMN � \W� VW^MT� PIJMI[� KTIQU[� \PI\� KPITTMVOM� KWVLQ\QWV[� WN � KWVÅVMUMV\� ¹KTW[MTa�
ZMTI\MLº�\W�\PM�NIK\�� TMVO\P��WZ�L]ZI\QWV�WN �KWVÅVMUMV\�269� �<PM�Q[[]M�WN �PW_�\W�QLMV\QNa�
VW^MT�M`MK]\QWV�WN �I�[MV\MVKM�KTIQU[�KIVVW\�JM�ZM[WT^ML�QV�\PM�TQUQ\ML�[XIKM�XZW^QLML�Ja�
\PQ[�IZ\QKTM��J]\�Q\�Q[�MVW]OP�\W�SVW_�\PI\�\PM�JIZ�Q[�PQOP�IVL�\PM�ZMTQMN �KQZK]U[KZQJML�
=T\QUI\MTa��\PM�VMML�\W�KWZZMK\�QTTMOIT�NWZU[�WN �KWVÅVMUMV\�U][\�W]\_MQOP�\PM�J]ZLMV[�

XTIKML�WV�XZQ[WV[�IVL�KW]Z\[�Ja�I�JZWIL�PIJMI[�ZM^QM_���<PM�OW^MZVUMV\¼[� TI`�ZM[XWV[M�
\W�\PM�XIVLMUQK�WVTa�M`IKMZJI\ML�\PM�[a[\MUQK�XZWJTMU[�XW[ML�Ja�UI[[�QVKIZKMZI\QWV����  
;QVKM�\PM�WVTa�JIZZQMZ�\W�PMIZQVO�\PM�UMZQ\[�WN �I�KWVLQ\QWV[�WN �KWVÅVMUMV\�PIJMI[�XM\Q\QWV�
Q[� \PM� KW]Z\¼[� ^QM_� I[� \W� XZWXMZ� PIJMI[� R]ZQ[LQK\QWV�� \PM� KW[\� WN � NWZKQVO� LM\IQVMM[� \W� ZM�
[]JUQ\�I�KTIQU�IVL�_IQ\�M^MV�TWVOMZ�NWZ�ZMTQMN �Q[�W]\_MQOPML�Ja�\PM�JMVMÅ\�WN �KWZZMK\ML�
ILUQVQ[\ZI\Q^M�UITNMI[IVKM�IVL�\PM�PIZU[�[]ٺMZML�Ja�LM\IQVMM[�IVL�\PMQZ�KWUU]VQ\QM[���� 

Vi. cAse studies: § 2241 As eMeRgency ReLief

 )[�_M�PI^M�[MMV��ZMILQVO�PIJMI[�JZWILTa�QVKZMI[M[�MٻKQMVKa��Ja�MVIJTQVO�KW]Z\[�\W�
Z]TM�WV�\PM�UMZQ\[�WN �PIJMI[�XM\Q\QWV[�KPITTMVOQVO�\PM�KWVLQ\QWV[�WN �KWVÅVMUMV\�QV[\MIL�WN �
PI^QVO�\W�LQ[UQ[[�PIJMI[�KWUXTIQV\[�WVTa�\W�TI\MZ�Z]TM�WV�\PM�UMZQ\[�WN �I�[]J[MY]MV\�KQ^QT�
KWUXTIQV\���)VW\PMZ�JMVMÅ\�WN �ZMILQVO�PIJMI[�JZWILTa�Q[�\PI\��JMKI][M�������¼[�M`PI][\QWV�
ZMY]QZMUMV\[�IZM�XZ]LMV\QIT��KW]Z\[�UIa�M`K][M�\PW[M�ZMY]QZMUMV\[�I\�\PMQZ�LQ[KZM\QWV���)�
ÅVIT�JMVMÅ\�Q[�\PI\��JMKI][M�PIJMI[�Q[�I�]VQY]M�[\I\]\M�\PI\�Q[�VW\�Y]Q\M�KQ^QT�QV�VI\]ZM��KW]Z\[�
LW�VW\�PI^M�\W�IXXTa�\PM�8ZQ[WV�4Q\QOI\QWV�:MNWZU�)K\¼[��¹84:)º��[\ZQVOMV\�[]J[\IV\Q^M�IVL�
XZWKML]ZIT�ZMY]QZMUMV\[�NWZ�PIJMI[�KPITTMVOM[�\W�KWVLQ\QWV[�WN �KWVÅVMUMV\���� 
1V�\MI[QVO�W]\�\PM[M�JMVMÅ\[��\PQ[�8IZ\�LQ[K][[M[�\_W�ZMKMV\�+7>1,��!�PIJMI[�KI[M[���7VM�

KI[M��NZWU�\PM�+MV\ZIT�,Q[\ZQK\�WN �+ITQNWZVQI��[MZ^M[�\W�LMUWV[\ZI\M�PW_�KW]Z\[�UIa�M`MZKQ[M�
\PMQZ�LQ[KZM\QWV�QV�M`K][QVO�M`PI][\QWV�ZMY]QZMUMV\[�QV�MUMZOMVKa�[Q\]I\QWV[����  The other 
KI[M��NZWU�\PM�6WZ\PMZV�,Q[\ZQK\�WN �1TTQVWQ[��[PW_[�\PM�QUXIK\�WN �\PM�KW]Z\�_ZWVOTa�IXXTaQVO�
\PM�84:)�\W�\PM�PIJMI[�XM\Q\QWV����

A. xuyue ZHAng V. bARR

In Xuyue Zhang v� Barr��I����aMIZ�WTL�I[aT]U�[MMSMZ� NZWU�+PQVI�ÅTML�I��������XM\Q\QWV�
[MMSQVO�ZMTMI[M�NZWU�1+-�LM\MV\QWV�QV�TQOP\�WN �\PM�XIVLMUQK������*MNWZM�\PM�KW]Z\�KW]TL�\]ZV�
\W�\PM�UMZQ\[�WN �\PM�XM\Q\QWV��\PM�XZMTQUQVIZa�Q[[]M�_I[�_PM\PMZ�\PM�KW]Z\�_I[�ZMY]QZML�\W�

269 Brennan v. Cunningham, 813 F.2d 1, 5 (1st Cir. 1987).
270 6HH�JHQHUDOO\ Elias Rodriques, $EROLWLRQ�LV�D�&ROOHFWLYH�9LVLRQ��$Q�,QWHUYLHZ�ZLWK�0DULDPH�.DED, the natIon (Mar. 

29, 2021) (discussing the harms to prisoners within the prison industrial complex that were exacerbated by the gov-
ernment’s response to the pandemic).

271 1HZ�5HSRUW�6KRZV�7KDW�0DVV�,QFDUFHUDWLRQ�/HG�WR�+XJH�,QFUHDVH�,Q�1DWLRQDO�&29,'����&DVHORDGV, pRISon pol’y 
InItIatIve (Dec. 15, 2020), https://www.prisonpolicy.org/blog/2020/12/15/covid-spread-pressrelease/ (discussing role 
of prisons and jails as super-spreaders to communities outside the detention center walls).

272 Harrison v. Nelson, 394 U.S. 286, 293–94 (1969).
273 Xuyue Zhang v. Barr, No. 20-00331-AB, 2020 WL 1502607, at *1 (C.D. Cal. Mar. 27, 2020).
274 Mays v. Dart, 453 F. Supp. 3d 1074, 1083, 1089 (N.D. Ill. 2020).
275 ;X\XH�=KDQJ, 2020 WL 1502607, at *1.

https://www.prisonpolicy.org/blog/2020/12/15/covid-spread-pressrelease/
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LQ[UQ[[�@]a]M�BPIVO¼[�XM\Q\QWV�NWZ�NIQT]ZM�\W�M`PI][\�ILUQVQ[\ZI\Q^M�ZMUMLQM[����  Because 
\PM�XM\Q\QWVMZ�PIL�ÅTML�I�UW\QWV�QV�QUUQOZI\QWV�KW]Z\�[MMSQVO�ZMTMI[M��Q\�UMIV\�\PI\�@]a]M�
BPIVO�PIL�VW\�aM\�M`PI][\ML�PQ[�ILUQVQ[\ZI\Q^M�ZMUMLQM[�QV�QUUQOZI\QWV�KW]Z\���� 
1V� []Z^MaQVO� \PM� KI[M� TI_� NWZ� �� ����¼[� M`PI][\QWV� ZMY]QZMUMV\[, the court found that 

\PM�ZMY]QZMUMV\[�IZM�XZ]LMV\QIT��UMIVQVO�\PI\�\PW[M�ZMY]QZMUMV\[�UIa�JM�M`K][ML�I\�\PM�
KW]Z\¼[�LQ[KZM\QWV��� ��*MKI][M�\PM�XM\Q\QWVMZ�_I[�¹MV\MZQVO�PQ[�VQV\P�UWV\P�WN �QUUQOZI\QWV�
LM\MV\QWV�º� \PM� KW]Z\� _WZZQML� \PI\�� QN � QUUQOZI\QWV� KW]Z\� KTW[ML��@]a]M� BPIVO� JM� I\� I�
much higher risk of  contracting the virus.��!� �4MI^QVO�@]a]M�BPIVO� \W� \PM� ^IOIZQM[� WN �
QUUQOZI\QWV�KW]Z\�_W]TL�ZIQ[M�[MZQW][�PMIT\P�ZQ[S[�280��,M[XQ\M�\PM�NIK\�\PI\�@]a]M�BPIVO¼[�
ZMY]M[\�NWZ�ZMTQMN �_I[�WVTa�QV�\PM�process�WN �ILUQVQ[\ZI\Q^M�ZM^QM_��\PM�LQ[\ZQK\�KW]Z\�M`K][ML�
exhaustion.281 
<PM� KW]Z\� NW]VL� []XXWZ\� NWZ� Q\[� LMKQ[QWV[� QV� M`IUXTM[� NZWU� W]\[QLM� \PM� KWV\M`\� WN � I�

OTWJIT�XIVLMUQK�� �;XMKQÅKITTa�� \PM�KW]Z\�XWQV\ML�\W� \PM� NIK\� \PI\�OW^MZVUMV\�[P]\LW_V[�
IVL� KW]Z\� KTW[]ZM[� PIL� QV� \PM� XI[\� [QOVQÅKIV\Ta� QUXIK\ML� \PM� IJQTQ\a� WN � QUUQOZI\QWV�
LM\IQVMM[� \W� [MMS� ZMLZM[[� NZWU�ILUQVQ[\ZI\WZ[�KTIQU[�WN �]VTI_N]T�LM\MV\QWV�282  That the 
KW]Z\�NW]VL�I�KWUXIZIJTM�MUMZOMVKa�[Q\]I\QWV�NZWU�W]\[QLM�\PM�XIVLMUQK�KWV\M`\�[PW_[�
\PM�XIVLMUQK� Q[� VW\� I� WVM�Wٺ� M^MV\� \PI\� Q[� [W� ]VQY]M� \PI\� WVTa� Q\[� KQZK]U[\IVKM[� KW]TL�
UMZQ\�R]LQKQIT�LQ[KZM\QWV�QV�_IQ^QVO�M`PI][\QWV�ZMY]QZMUMV\[�283��+W]Z\[�PI^M�IT[W�M`K][ML�
M`PI][\QWV�ZMY]QZMUMV\[�QV�W\PMZ�[Q\]I\QWV[�_PMZM�\PMa�ITZMILa�PIL�ZMI[WV�\W�LQ[\Z][\�\PM�
administrative process.284� � /ZIV\ML�� \PM�UW[\� [QOVQÅKIV\� IVL� _QLM�[XZMIL� ][M� PI[� JMMV�
L]ZQVO�\PM�XIVLMUQK#�QVLQ^QL]IT[�TQSM�5[��1TQVI��_PW�PIL�\W�_IQ\�UWV\P[�NWZ�ZMTQMN��L]ZQVO�
_PQKP�[PM�[]ٺMZML�NZWU�[M^MZM�UMLQKIT�KWUXTQKI\QWV[��KW]TL�KWVKMQ^IJTa�ZMTa�WV��������NWZ�
MUMZOMVKa�ZMTQMN�� �

b. MAys V. dARt

<]ZVQVO�\W�\PM�84:)�Q[[]M��QV�Mays v� Dart��\_W�XZM\ZQIT�LM\IQVMM[�PMTL�QV�[\I\M�K][\WLa�
ÅTML� PIJMI[� XM\Q\QWV[� KPITTMVOQVO� ]VTI_N]T� KWVLQ\QWV[� WN � KWVÅVMUMV\� ]VLMZ� �� ������
[MMSQVO�ZMTMI[M�NZWU�+WWS�+W]V\a�2IQT�QV�TQOP\�WN �\PM�+7>1,��!�XIVLMUQK�286  The Mays 
XM\Q\QWVMZ[� ITTMOML� \PI\�VW� KWVLQ\QWV[�WN � KWVÅVMUMV\� KW]TL�JM� KWZZMK\ML� [W�I[� \W�UISM�
\PM�KWVÅVMUMV\�TI_N]T¸Q�M���\PM�^MZa�NIK\�WN �\PMQZ�KWVÅVMUMV\�_I[�UILM�]VTI_N]T�Ja�\PM�

276 Id. at *3–4.
277 Id. at *4.
278 Id. at *3–4.
279 Id. at *4.
280 Id.
281 Id. 
282 Id. (citing Gonzalez v. Bonnar, No.18-cv-05321-JSC, 2019 WL 330906, at *5 n.5 (N.D. Cal. Jan. 25, 2019)).
283 Id.
284 United States v. Bout, 860 F. Supp. 2d 303, 310 (S.D.N.Y. 2012).
285 Second Amended Petition for Writ of Habeas Corpus at ¶ 9, Ilina v. Zickefoose, 591 F. Supp. 2d 145 (D. Conn. 2008) 

(No. 3:07-CV-1490(JBA)).
286 Mays v. Dart, 453 F. Supp. 3d 1074, 1083 (N.D. Ill. 2020).
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dangerous prison conditions.� ���0W_M^MZ��\PM�Mays KW]Z\�VM^MZ�LMÅVQ\Q^MTa�Z]TML�WV�\PQ[�
Q[[]M��QV�XIZ\�JMKI][M�\PM�KW]Z\�UQ[IXXTQML�\PM�84:)�288 
.WZ�KQ^QT�XZWKMMLQVO[�QVQ\QI\ML�Ja�XZQ[WVMZ[��\PM�8ZQ[WV�4Q\QOI\QWV�:MNWZU�)K\�QUXW[M[�I�

[MZQM[�WN �XZWKML]ZIT�IVL�[]J[\IV\Q^M�Z]TM[�JMaWVL�\PW[M�Z]TM[�VWZUITTa�ZMY]QZML�Ja�\PM�KQ^QT�
statute.289� �0W_M^MZ�� \PM�84:)�[PW]TL�VW\�IXXTa�\W��������JMKI][M�PIJMI[�XM\Q\QWV[�IZM�
VW\�KQ^QT�XZWKMMLQVO[��M^MV�\PW]OP�\PMa�IZM�WN\MV�TIJMTML�I[�[]KP�290  Doing so muddies the 
KWUXTM`�XW[Q\QWV�WN �PIJMI[�_Q\PQV�NMLMZIT�TI_�291��?PQTM�PIJMI[�KPITTMVOM[�\W�\PM�]VTI_N]T�
M`MK]\QWV�WN �I�[MV\MVKM�UIa�PI^M�W^MZTIXXQVO�R]ZQ[LQK\QWV�_Q\P�KWVLQ\QWV[�WN �KWVÅVMUMV\�
KTIQU[�]VLMZ����! ���\PM�84:)�[PW]TL�VW\�IXXTa�\W�I�PIJMI[�XM\Q\QWV�NWZ�\PQ[�ZMI[WV�ITWVM��
JMKI][M�PIJMI[�Q[�QV�NIK\�I�]VQY]M��VW\�Y]Q\M�KQ^QT��[\I\]\M�292 
<PM�KW]Z\�[\IZ\ML�_Q\P�\PM�XZMUQ[M�\PI\�\PM�84:)�IXXTQM[�\W�¹IVa�KQ^QT�IK\QWV�_Q\P�ZM[XMK\�

\W�XZQ[WV�KWVLQ\QWV[�º293�_PMZM�I�KQ^QT�IK\QWV�Q[�¹IVa�KQ^QT�XZWKMMLQVO�IZQ[QVO�]VLMZ�.MLMZIT�
TI_�_Q\P�ZM[XMK\�\W�\PM�KWVLQ\QWV[�WN �KWVÅVMUMV\�������J]\�LWM[�VW\�QVKT]LM�PIJMI[�KWZX][�
XZWKMMLQVO[�KPITTMVOQVO�\PM�NIK\�WZ�L]ZI\QWV�WN �KWVÅVMUMV\�QV�XZQ[WV�º294  Then the court 
ZMI[WVML�\PI\��JMKI][M�\PM�XM\Q\QWVMZ[�KPITTMVOML�\PM�KWVLQ\QWV[�WN �KWVÅVMUMV\�IVL�VW\�
\PM�NIK\�WZ�L]ZI\QWV�WN �KWVÅVMUMV\��\PM�84:)�U][\�IXXTa��!�
7VM�Q[[]M�_Q\P�\PM�KW]Z\¼[�84:)�IVITa[Q[�Q[�\PI\�KWVLQ\QWV[�WN�KWVÅVMUMV\�KTIQU[�KIV�JM�

QVLQ[\QVK\�NZWU�\PM�NIK\�WN �KWVÅVMUMV\�Q\[MTN�296��<P][��I�KW]Z\�U][\�LW�UWZM�\PIV�UMZMTa�
TIJMT� I� PIJMI[� XM\Q\QWV� I[� I� ¹KWVLQ\QWV� WN � KWVÅVMUMV\º� QV� LM\MZUQVQVO� \PI\� \PM� KTIQU�
Q[�LQ[\QVK\� NZWU� \PM� NIK\�WZ�L]ZI\QWV�WN � KWVÅVMUMV\�� �<PM�+7>1,��!�PIJMI[� KI[M[�IZM�
XZWXMZTa�]VLMZ[\WWL�I[�KPITTMVOM[�\W�KWVLQ\QWV[�WN �KWVÅVMUMV\�QVLQ[\QVK\ from the fact of  
KWVÅVMUMV\"�\PM�XM\Q\QWVMZ[�ITTMOML�\PI\�VW�KPIVOM�WN �KWVLQ\QWV[�_Q\PQV�\PM�XZQ[WV�Q\[MTN �
KW]TL�ZMUMLa�\PM�PIZU�KI][ML�Ja�\PM�XIVLMUQK��!���*a�^QZ\]M�WN �\PQ[�NIK\�ITWVM��[XMKQÅKITTa�
that the habeas petition did�KWVKMZV�\PM�NIK\�WN �KWVÅVMUMV\��\PM�84:)�[PW]TL�VW\�PI^M�
IXXTQML�
<PM�TIZOMZ�Q[[]M��PW_M^MZ��Q[�\PI\�QV\MZXZM\QVO�PIJMI[�I[�I�[\ZQK\Ta�KQ^QT�XZWKMMLQVO�U]LLQM[�

\PM�KWUXTM`�XW[Q\QWV�WN �PIJMI[�_Q\PQV�NMLMZIT�TI_�298  In Harris v� Nelson, the Supreme Court 
VW\ML�\PI\�_PQTM�PIJMI[�KWZX][�XZWKMMLQVO[�IZM�KPIZIK\MZQbML�I[�KQ^QT��\PI\�\PI\�¹TIJMT�Q[�OZW[[�
IVL�QVM`IK\C�E�CME[[MV\QITTa��\PM�XZWKMMLQVO�Q[�]VQY]M�º299��-^MV�\PW]OP�PIJMI[�XZWKMMLQVO[�

287 Id.
288 Id. at 1089.
289 ACLU, .QRZ�<RXU�5LJKWV��3ULVRQ�/LWLJDWLRQ�5HIRUP�$FW, KWWSV���ZZZ�DFOX�RUJ�VLWHV�GHIDXOW�¿OHV�LPDJHV�DVVHWBXS-

ORDGB¿OH��B������SGI. 
290 Harris v. Nelson, 394 U.S. 286, 293–94 (1969).
291 See id.
292 Id. at 294.
293 0D\V, 456 F. Supp. 3d 966, 995 (N.D. Ill. 2020) (quoting 18 U.S.C. § 3626(a)(1)(A)).
294 Id. at 995–96 (quoting 18 U.S.C. § 3626(g)(2)).
295 Id. at 996–97. 
296 See supra Part II.
297 0D\V, 456 F. Supp. 3d at 995.
298 See Harris v. Nelson, 394 U.S. 286, 293–94 (1969).
299 Id.

https://www.aclu.org/sites/default/files/images/asset_upload_file79_25805.pdf
https://www.aclu.org/sites/default/files/images/asset_upload_file79_25805.pdf
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have over time adopted some�NWZU[�WN �KQ^QT�XZIK\QKM�IVL�XZWKML]ZM��\PM�¹KWUXTM`�PQ[\WZaº300 
WN �PIJMI[�UISM[�\PM�_ZQ\�]VQY]M�NZWU�MQ\PMZ�KQ^QT�WZ�KZQUQVIT�XZWKMMLQVO[�301

This is not to say the Mays KW]Z\¼[�IVITa[Q[�Q[�MV\QZMTa�UQ[XTIKML���<PM KW]Z\¼[�IZO]UMV\��
\PI\�\PM�84:)�[PW]TL�IXXTa�\W�I�PIJMI[�KPITTMVOM�\W�IV�]VTI_N]T�M`MK]\QWV�WN �I�[MV\MVKM�
that is distinct NZWU�\PM�NIK\�WN �KWVÅVMUMV\��Q[�_MTT�\ISMV�302��*MKI][M�PIJMI[�R]ZQ[LQK\QWV�
W^MZTIX[�_Q\P����! ���Q\�UISM[�QV\]Q\Q^M�[MV[M�\W�\ZMI\�[QUQTIZ�XM\Q\QWV[�[QUQTIZTa���*MKI][M�
KPITTMVOM[�\W�KWVLQ\QWV[�WN �KWVÅVMUMV\�][]ITTa�XZWKMML�KQ^QTTa��Q\�UISM[�[WUM�[MV[M�\W�IXXTa�
\PM�84:)�_PMV�\PI\�[QUQTIZ�KPITTMVOM�Q[�UILM�QV�\PM�PIJMI[�KWV\M`\�303��0W_M^MZ��LWQVO�[W�
W^MZTWWS[�PIJMI[¼�]VQY]M�ZWTM�_Q\PQV�\PM�KWV[\Q\]\QWVIT�NZIUM_WZS�IVL�NMLMZIT�KI[M�TI_�304  
5W[\�KQZK]Q\[�][M�I�JZQOP\�TQVM�Z]TM�QV�[MXIZI\QVO�PIJMI[�NZWU�84:)�KW^MZIOM����
<ISQVO�\PM�M`PI][\QWV�IVL�84:)�Q[[]M[�\WOM\PMZ��Q\�JMKWUM[�KTMIZ�\PI\�� 2241 serves an 

QUXWZ\IV\�ZWTM�I[�IV�MUMZOMVKa�ZMTQMN �[\I\]\M�� �.QZ[\��JMKI][M�M`PI][\QWV�Q[�XZ]LMV\QIT��I�
KW]Z\�UIa�_IQ^M�M`PI][\QWV�I\�Q\[�W_V�LQ[KZM\QWV�306��;MKWVL��JMKI][M�PIJMI[�Q[�I�VW\�Y]Q\M�
KQ^QT�[\I\]\M��I�KW]Z\�[PW]TL�VW\�IXXTa�\PM�84:)�\W�PIJMI[�XM\Q\QWV[���� 
?PMV�\QUM�Q[�WN �\PM�M[[MVKM�IVL�\PM�XMZ[WV�QV�K][\WLa�VMML[�ZMTQMN �I[�[WWV�I[�XW[[QJTM��\PI\�

XMZ[WV�[PW]TL�ÅZ[\�\]ZV�\W�������.  Granted, the statute cannot be used by state prisoners 
�I\�IVa�\QUM��WZ�NMLMZIT�XZQ[WVMZ[��_PMV�KPITTMVOQVO�\PM�]VLMZTaQVO�KWV^QK\QWV���J]\�\PI\�[\QTT�
TMI^M[�VMIZTa�WVM�UQTTQWV�LM\IQVMM[�QV�TWKIT�IVL�NMLMZIT�RIQT[��1+-�LM\MV\QWV��/]IV\IVIUW�
*Ia��IVL�QV�KQ^QT�KWUUQ\UMV\�_PW�KIV�IVL�[PW]TL�TWWS�\W��������IVL�\ISM�IL^IV\IOM�WN �Q\[�
ÆM`QJTM�XZW^Q[QWV[�NWZ�[MK]ZQVO�MUMZOMVKa�ZMTQMN�

Vii. concLusion

.WZ� \PW[M� PMTL� JMPQVL� JIZ[� L]ZQVO� \PM�+7>1,��!� XIVLMUQK�� \PM� R]ZQ[LQK\QWVIT� TQUQ\[�
WN �PIJMI[�TI_�_MZM�VW\�UMZMTa�IKILMUQK���-IKP�\QUM�I�KW]Z\�NW]VL�\PI\�Q\�TIKSML�PIJMI[�
R]ZQ[LQK\QWV�� \PMZM�_MZM� \PW][IVL[� WN � LM\IQVMM[�_PW� ZMUIQVML�JMPQVL�JIZ[� PWXQVO� \PMa�
LW�VW\�KWV\ZIK\�I�[M^MZM�NWZU�WN �\PM�LQ[MI[M���?Q\P�I�[MZQM[�WN �PQOPTa�MٺMK\Q^M�^IKKQVM[�WV�
\PM�UIZSM\��KW]Z\[�UIa�VW\�ZM\]ZV�\W�\PM�XZWJTMU�XW[ML�Ja�XZQ[WVMZ�+7>1,��!�PIJMI[�
XM\Q\QWV[�NWZ�UIVa�aMIZ[���0W_M^MZ��I[�\PQ[�IZ\QKTM�PI[�[PW_V��XZWJTMU[�QV�QV\MZXZM\QVO�\PM�

300 Id. at 294 n.4.
301 Id. at 294; see also Banister v. Davis, 140 S. Ct. 1698, 1714 (2020) (Alito, J., dissenting) (quoting the “gross and 

inexact” language from Harris v. Nelson); Carmona v. U.S. Bureau of Prisons, 243 F.3d 629, 634 (2d Cir. 2001) (“A 
number of other circuits—relying primarily on the ground that habeas proceedings are not civil actions—have ruled 
the Litigation Reform Act inapplicable to habeas actions brought by federal prisoners under § 2241.”); Walker v. 
2¶%ULHQ������)��G������������WK�&LU���������³:H�WKHUHIRUH�KROG�WKDW�LI�D�FDVH�LV�SURSHUO\�¿OHG�DV�DQ�DFWLRQ�XQGHU����
U.S.C. §§ 2241, 2254, or 2255, it is not a ‘civil action’ to which the PLRA applies.”).

302 0D\V, 456 F. Supp. 3d at 996–97.
303 Id. at 995–98.
304 Harris v. Nelson, 394 U.S. 286, 293–94 (1969).
305 See id. at 294; see also Banister, 140 S. Ct. at 1714 (Alito, J., dissenting) (quoting the “gross and inexact” language 

from Harris); &DUPRQD, 243 F.3d at 634 (“A number of other circuits—relying primarily on the ground that habeas 
proceedings are not civil actions—have ruled the Litigation Reform Act inapplicable to habeas actions brought by 
federal prisoners under § 2241.”); Walker,�����)��G�DW������³:H�WKHUHIRUH�KROG�WKDW�LI�D�FDVH�LV�SURSHUO\�¿OHG�DV�DQ�
action under 28 U.S.C. §§ 2241, 2254, or 2255, it is not a ‘civil action’ to which the PLRA applies.”).

306 E.g., Xuyue Zhang v. Barr, No. 20-00331-AB, 2020 WL 1502607, at *1 (C.D. Cal. Mar. 27, 2020).
307 Harris, 394 U.S. at 293–94.
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[KWXM� WN � PIJMI[� R]ZQ[LQK\QWV� IZM� LMMXMZ� \PIV� \PM� Q[[]M[� QUUMLQI\MTa� XZM[MV\ML� QV� \PM[M�
KI[M[�� �+W]Z\[� IKZW[[� \PM� NMLMZIT� KQZK]Q\� [PW]TL� ILWX\� \PM� JZWIL� IXXZWIKP� \W� M`MK]\QWV�
WN �I�[MV\MVKM�KTIQU[�I[�LM[KZQJML�QV�8IZ\�1>�WN �\PQ[�IZ\QKTM�� �:MILQVO�PIJMI[�QV�\PQ[�_Ia�
IT[W�XW[Q\QWV[��������I[�I�[\I\]\M�\PI\�LM\IQVMM[�[PW]TL�TWWS�\W�NWZ�MUMZOMVKa�ZMTQMN���<PQ[�
ZM[XMK\[�I�\ZILQ\QWVIT�IXXZWIKP�\W�\PM�_ZQ\�\PI\�\PM�NMLMZIT�KQZK]Q\�PI[�XZIK\QKML�[QVKM�\PM�
VQVM\MMV\P�KMV\]Za���<PQ[�IZ\QKTM�[MM[�In re Bonner’s IXXZWIKP�\W�PIJMI[�I[�PI^QVO�M^WT^ML�
\PZW]OPW]\�\PM�\_MV\QM\P�KMV\]Za�\W�UMM\�\PM�LMUIVL[�WN �\PM�UWLMZV�KIZKMZIT�[\I\M���1V�
IL^WKI\QVO�\PM�KQZK]Q\�\W�ILWX\�\PQ[�JZWIL�IXXZWIKP��\PQ[�IZ\QKTM�MVKW]ZIOM[�I�ZM[XMK\�NWZ�
XI[\�XZIK\QKM[�IVL�PQ[\WZQKIT�][M[�
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1^IV�8IZNMVWٺ�OZIL]I\ML�UIOVI�K]U� TI]LM�IVL�7ZLMZ�WN � \PM�+WQN � NZWU�6WZ\P_M[\MZV�
;KPWWT�WN �4I_�QV�������*WZV�IVL�ZIQ[ML�QV�+PQKIOW��1TTQVWQ[��PM�ZMKMQ^ML�JW\P�I�*IKPMTWZ¼[�
IVL�5I[\MZ¼[�LMOZMM�QV�PQ[\WZa�IVL�XPQTW[WXPa�NZWU�\PM�=VQ^MZ[Q\a�WN �+PQKIOW��1V�;MX\MUJMZ�
������1^IV�_QTT�[\IZ\�I[�I�NMTTW_�I\�\PM�1TTQVWQ[�7ٻKM�WN �\PM�;WTQKQ\WZ�/MVMZIT��1V�������PM�
_QTT�KTMZS�NWZ�\PM�0WVWZIJTM�,Q[\ZQK\�2]LOM�;IZITI�>��6IOITI�WV�\PM�=�;��,Q[\ZQK\�+W]Z\�NWZ�
\PM�,Q[\ZQK\�WN �+WVVMK\QK]\��1V�������PM�_QTT�KTMZS�NWZ�\PM�0WVWZIJTM�+QZK]Q\�2]LOM�3IZMV�
6MT[WV�5WWZM�WV�\PM�=�;��+W]Z\�WN �)XXMIT[�NWZ�\PM�;Q`\P�+QZK]Q\�

raIMund P. stIeger

:IQU]VL�8��;\QMOMZ�Q[�IV�-\PQK[�)\\WZVMa�QV�\PM�,72�0WVWZ[�8ZWOZIU�IVL�IV�IT]UV][�WN �
\PM�-^MVQVO�,Q^Q[QWV�WN �\PM�)UMZQKIV�=VQ^MZ[Q\a�?I[PQVO\WV�+WTTMOM�WN �4I_��1�_W]TL�TQSM�
\W�\PIVS�Ua�_QNM��Ua�NZQMVL[��IVL�\PM�0WVWZIJTM�+IZTW[�.��)KW[\I�NWZ�\PMQZ�[]XXWZ\�IVL�
MVKW]ZIOMUMV\�I[�1�_WZSML�WV�\PQ[�IZ\QKTM��.QVITTa��\PIVS[�\W�<PM�+ZQUQVIT�4I_�8ZIK\Q\QWVMZ�
NWZ�\PMQZ�MٺWZ\�IVL�PMTX�\PZW]OPW]\�\PM�X]JTQKI\QWV�XZWKM[[�

DISCLAIMER:� ?PQTM� \PM� I]\PWZ� Q[� IV� MUXTWaMM� WN � \PM� .MLMZIT� OW^MZVUMV\�� \PQ[�
IZ\QKTM¼[�KWV\MV\[�ZMÆMK\�\PM�I]\PWZ¼[�\PW]OP\[�I[�I�XZQ^I\M�KQ\QbMV��VW\�I[�IV�MUXTWaMM�WZ�
ZMXZM[MV\I\Q^M�WN �\PM�.MLMZIT�OW^MZVUMV\�

)]\PWZ�8ZWÅTM[
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