
THE CRIMINAL LAW PRACTITIONER
Volume xIII, Issue I

27DOMESTIC VIOLENCE AND FIREARM RELINqUISHMENT

DOMESTIC VIOLENCE AND FIREARM RELINqUIShMENT WOO

domestiC ViolenCe And FireArm 
relinquishment: Closing the FAtAl ChAsm 

between FederAl lAw And stAte enForCement

By Danielle m. Woo

introduCtion

Verbal and emotional abuse became a daily occurrence� When Katie would try to talk to her husband 
about what she needed from the marriage—like time together—arguments always followed� � � � 
At one point, he forbade her from using the word “needs” � � � � One morning when it all became 
too much, Katie decided to contact a divorce attorney� Her husband overheard the phone call and 
stormed into the kitchen holding a loaded revolver to his head, threatening to kill himself  if  she left� 
Then, he turned the gun on Katie�1

 In the united States, “1 in 3 female murder victims and 1 in 20 male murder victims 
are killed by intimate partners.”2 Around 4.5 million women in the united States have 
been threatened with a firearm, and nearly one million women have been shot at by an 
intimate partner.3 It should not come as a surprise that the presence of  a gun within a 
domestic violence (“DV”)4 situation statistically raises the risk of  homicide for women by 
500%.5 Coercion and control are primary tools that abusers use to maintain power over 
their victims; weapons, namely guns, only serve to exacerbate this dynamic.6 

1 Julia Garlich, Lost in the Fight: As Gun Laws Expand in MO., Domestic Violence Victims Pay the Price, ColumBIa 
mIssourIan (May 2, 2021), https://www.columbiamissourian.com/news/local/lost-in-the-fight-as-gun-rights-expand-
in-mo-domestic-violence-victims-pay-the/article_b25c76d4-a94b-11eb-9a89-eb1cbb4798f4.html.

2 naT. Coal. agaInsT domesTIC vIolenCe, guns & domesTIC vIolenCe 1 (2013) (citing F. Stephen Bridges et al., 
Domestic Violence Statutes and Rates of Intimate Partner and Family Homicide: A Research Note, 19 CrIm. JusTICe 
Pol’y rev. 117 (2008)), https://assets.speakcdn.com/assets/2497/guns_and_dv0.pdf.

3 Lisa B. Geller et al., The Role of Domestic Violence in Fatal Mass Shootings in the United States, 2014-2019, InJury 
ePIdemIology, 1 (2021) https://doi.org/10.1186/s40621-021-00330-0.

4 The term domestic violence (“DV”) is commonly used interchangeably with intimate partner violence (“IPV”). This 
Article, however, will use DV as an umbrella term as it can also encompass “child and elder abuse, or abuse by any 
member of a household” while IPV more specifically refers to abuse within partnerships between two people who 
are or were involved in an intimate relationship. See ClaudIa garCIa-moreno, alessandra guedes & wendy Knerr, 
world healTh org., Intimate Partner Violence, in undersTandIng and addressIng vIolenCe agaInsT women 2 n.1 
(2012).

5 Domestic Violence and Firearms: A Lethal Combination, Colo. Coal. agaInsT domesTIC vIolenCe 1 (2013), https://
www.violencefreecolorado.org/wp-content/uploads/2013/11/DV-and-Firearms-handout.pdf [https://perma.cc/
VM7K-ARXP].

6 Domestic Violence, naT. Coal. agaInsT domesTIC vIolenCe (2020), https://assets.speakcdn.com/assets/2497/do-
mestic_violence-2020080709350855.pdf?1596811079991 (“Domestic violence is the willful intimidation, physical 
assault, battery, sexual assault, and/or other abusive behavior as part of a systematic pattern of power and control 
perpetrated by one intimate partner against another. It includes physical violence, sexual violence, threats, economic, 
and emotional/psychological abuse. The frequency and severity of domestic violence varies dramatically.”).

https://www.columbiamissourian.com/news/local/lost-in-the-fight-as-gun-rights-expand-in-mo-domestic-violence-victims-pay-the/article_b25c76d4-a94b-11eb-9a89-eb1cbb4798f4.html
https://www.columbiamissourian.com/news/local/lost-in-the-fight-as-gun-rights-expand-in-mo-domestic-violence-victims-pay-the/article_b25c76d4-a94b-11eb-9a89-eb1cbb4798f4.html
https://assets.speakcdn.com/assets/2497/guns_and_dv0.pdf
https://doi.org/10.1186/s40621-021-00330-0
https://www.violencefreecolorado.org/wp-content/uploads/2013/11/DV-and-Firearms-handout.pdf
https://www.violencefreecolorado.org/wp-content/uploads/2013/11/DV-and-Firearms-handout.pdf
https://perma.cc/VM7K-ARXP
https://perma.cc/VM7K-ARXP
https://assets.speakcdn.com/assets/2497/domestic_violence-2020080709350855.pdf?1596811079991
https://assets.speakcdn.com/assets/2497/domestic_violence-2020080709350855.pdf?1596811079991
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 The legislative and policy landscape in the united States has slowly devoted more 
resources to understanding and addressing DV, however, the fight is ongoing. One of  the 
main issues plaguing victims7 of  abuse today is the threat of  gun violence. Studies show that 
domestic violence plays a relevant role in mass shootings as well: between 2014 and 2019, 
68.2% of  mass shooters killed at least one partner or family member or had a history of  
DV.8 Researchers have found that domestic violence-related mass shootings resulted in a 
32.6% increase in case-related fatalities when compared to non DV-related mass shootings.9 
DV-related gun fatalities are clearly a public health and safety risk. Despite the serious 
harm posed by DV gun violence to both spousal victims and the public, there remains 
ignorance around the fact that DV is not a simple problem and certainly does not affect 
all populations equally. Much of  the research used in this Article utilizes highly gendered 
language, typifying the average DV victim as female and the abuser as male.10 While male 
violence against female partners makes up the majority of  intimate partner violence (“IPV”) 
and intimate partner homicide (“IPH”) cases, male IPV victims should not be overlooked.11 
In addition, systemic problems at the level of  law enforcement become glaringly evident 
in studying same-sex IPV particularly due to the misconception that those of  the same sex 
are partaking in “mutual combat” rather than an episode of  domestic abuse.12 LGBTq 
victims also experience different types of  threats from their abusers than do heterosexual 
couples, such as the threat of  exposing their partner’s sexual orientation or “outing” as a 
form of  repression and control.13 Racial and ethnic minority groups are also at a much 
higher risk for DV and IPV. The rate of  IPH in Black women is more than twice as high as 
it is for white women.14 In 2019 alone, more than 91% of  Black female victims knew their 

7 I use the term victim as both a legal term and a term to address those who have lost their lives to domestic violence. I 
also use survivor as a term of empowerment and to signify that the person is still alive after enduring violence. To en-
compass both, I will use “victim/survivor.” See The Language We Use, women agaInsT aBuse (2022), https://www.
womenagainstabuse.org/education-resources/the-language-we-use (differentiating the term victim as language often 
used by law enforcement or in legal proceedings from survivor which serves to emulate a “sense of empowerment”).  
See also sexual assaulT KIT InITIaTIve, vICTIm or survIvor: TermInology from InvesTIgaTIon Through ProseCuTIon 
1 (stating that the term “victim is a legal definition necessary within the criminal justice system” while “survivor can 
be used as a term of empowerment to convey that a person has started the healing process” and does not see them-
selves as a victim). 

8 Geller et al., supra note 3, at 5, 6 tbl.3.
9 See id. at 5–6 (noting that DV-related mass shooters may have a greater intent to assure all victims are killed based on 

revenge, jealousy, suicidality, or a desire to assert dominance and power). 
10 Consider the fact that DV is not exclusively an issue for heteronormative couples—it pervades the entire spectrum 

of gender identities and sexualities. Despite this reality, there is limited research on intimate partner violence among 
LGBTQ people. See adam P. romero eT al., The wIllIams InsT., gun vIolenCe agaInsT sexual and gender mI-
norITIes In The unITed sTaTes: a revIew of researCh fIndIngs and needs 9 (2019) (finding that IPV in LGBTQ 
relationships is at “a prevalence equal to or higher than the general U.S. population.”).

11 See naT’l CTr. for InJury PrevenTIon and ConTrol, naT’l InTImaTe ParTner and sexual vIolenCe surv. 38 (2010) 
(finding that, in the United States, 9.9% of men experienced IPV-related rape, physical violence, or stalking; in com-
parison, 28.8% of women experienced the same).  

12 Nancy E. Murphy, Queer Justice: Equal Protection for Victims of Same-Sex Domestic Violence, 30 val. u. l. rev. 
335, 341 (1995) (Stating that “[w]hen handling same-sex domestic violence cases, police departments and courts, 
rather than acknowledge or understand that abuse can and does occur between members of the same sex, often believe 
that a situation of mutual combat is taking place in which the same-sex partners are just fighting”). 

13 Id. at 341–42.
14 vIolenCe Pol’y CTr., when men murder women: an analysIs of 2019 homICIde daTa 1, 7 (2021).

https://www.womenagainstabuse.org/education-resources/the-language-we-use
https://www.womenagainstabuse.org/education-resources/the-language-we-use
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killers, and 70% of  them were shot and killed with guns.15 The overwhelming majority of  
homicides of  Black women by male offenders were not related to the commission of  any 
other felony crime and, most often, these women were killed by men in the course of  an 
argument.16 A myriad of  legal issues has also plagued indigenous tribal communities. For 
example, because of  the previous gap in jurisdictional authority over American Indian 
territories, Non-Indian abusers were once effectively immune from tribal prosecution for 
abuse against tribal members.17 These examples are only the tip of  the iceberg, however, 
and should illustrate the need for an informed and sensitive policy approach.

 As a nation that embraces gun ownership so passionately as to inscribe it into the 
Constitution as a protected liberty, the united States has struggled to strike a balance 
between firearm relinquishment laws at the federal level and the actual effective enforcement 
of  such laws at the state level.18 It wasn’t until the 1990s that the federal government first 
instituted a domestic violence-specific provision to the Gun Control Act of  1994, barring 
offenders subject to a domestic violence restraining order from possessing or purchasing 
firearms.19 From there, federal law has evolved into 18 U.S.C. § 922(g)(8) and (9), which 
prohibits anyone convicted of  a “misdemeanor crime of  domestic violence” or subject 
to a protection order from possessing any firearm or ammunition.20 Because the federal 
government cannot force states to effect its enacted regulatory schemes, there is a gross lack 
of  uniformity when it comes to preventing abusers from obtaining firearms in the United 
States.21 States are free to establish their own legislative schemes that can supplement or 
enhance the federal regime against unlawful firearm possession—but they are also free not 
to.22 

 Racial background, sexual orientation, nationality, and gender are all relevant 
factors when it comes to analyzing DV and firearm-related deaths. Many instances of  
DV go under the radar or are underreported due to mistrust of  law enforcement and 

15 Id.
16 Id. at 8.
17 See naT’l InsT. of JusTICe, fIve ThIngs aBouT vIolenCe agaInsT amerICan IndIan and alasKa naTIve women and 

men (2016), https://www.ojp.gov/pdffiles1/nij/249815.pdf [https://perma.cc/R2F4-6Q6E]; see also naT’l Congress 
of amerICan IndIans, vawa 2013’s sPeCIal domesTIC vIolenCe CrImInal JurIsdICTIon (sdvCJ) 1 (2016), https://
www.ncai.org/tribal-vawa/overview/VAWA_Information__Technical_Assistance_Resources_Guide_Updated_No-
vember_11_2018.pdf [https://perma.cc/J62V-MAGQ] (“The 2013 reauthorization of [VAWA] affirmed tribes’ ‘inher-
ent power’ to exercise criminal jurisdiction over all persons, including non-Indians, who commit domestic violence, 
dating violence, or who violate protection orders in Indian Country.”). 

18 See Laura Lee Gildengorin, Smoke and Mirrors: How Current Firearm Relinquishment Laws Fail to Protect Do-
mestic Violence Victims, 67 hasTIngs l.J. 807, 830–31 (2016); Tom Lininger, A Better Way to Disarm Batterers, 54 
hasTIngs l.J. 525, 564 (2002). 

19 See Gildengorin, supra note 18, at 811–12 (stating three shortcomings of the 1994 amendment including the tempo-
rary nature of the applicable ban commensurate with the length of the restraining order, the exception for law enforce-
ment officers and military personnel, and the requirement for the offender to be an intimate partner of the victim). 

20 18 U.S.C. § 922(g)(8), (9).
21 See Printz v. United States, 521 U.S. 898, 926 (1997) (citing New York v. United States, 505 U.S. 144, 188 (1992); see 

also Stacie J. Osborn, Preventing Intimate Partner Homicide: A Call for Cooperative Federalism for Common Sense 
Gun Safety Policies, 66 loy. l. rev. 235, 245 (2020) (describing Printz as a “key federalism decision by the Rehn-
quist Court that increasingly scrutinized and invalidated federal legislation on constitutional federalism principles”).

22 See Printz, 521 U.S. at 928 (“It is an essential attribute of the States’ retained sovereignty that they remain indepen-
dent and autonomous within their proper sphere of authority.”).

https://www.ojp.gov/pdffiles1/nij/249815.pdf
https://perma.cc/R2F4-6Q6E
https://www.ncai.org/tribal-vawa/overview/VAWA_Information__Technical_Assistance_Resources_Guide_Updated_November_11_2018.pdf
https://www.ncai.org/tribal-vawa/overview/VAWA_Information__Technical_Assistance_Resources_Guide_Updated_November_11_2018.pdf
https://www.ncai.org/tribal-vawa/overview/VAWA_Information__Technical_Assistance_Resources_Guide_Updated_November_11_2018.pdf
https://perma.cc/J62V-MAGQ
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the government.23 Other DV incidents are overlooked based on internalized stigmas and 
assumptions about the people involved.24 It is important to keep these dynamics in mind 
when assessing the complex scheme required to help resolve the problem of  DV and IPV. 
Gun violence is merely one of  many threats that victims/survivors of  DV must face.25

 This Article argues that the current slate of  DV firearm relinquishment laws at the 
state level is woefully inconsistent to further the goal of  effectively preventing gun violence 
in intimate partner relationships. Part I examines the background of  the federal statutory 
landscape, its shortcomings, and the role of  key state actors like police and judges. Part II 
explores the enforcement of  firearm relinquishment laws across three different states with 
varying levels of  legislative strictness and the efficacy of  each state’s enforcement procedures. 
Part III proposes ways in which the gap between federal law and state enforcement may be 
achieved via broad policy revisions tailored to the root cause of  domestic violence, federal 
amendments to the gun relinquishment statute, and federal funding incentives for states. 

i. bACkground: the FederAl lAndsCApe oF domestiC 
ViolenCe FireArm restriCtion lAws

 Understanding the federal backdrop of  domestic violence firearm restrictions is 
crucial for analyzing the divide between federal law and state action. Legislators have become 
more aware of  the dangerous link between domestic abusers and firearms and have enacted 
increasing restrictions meant to apply nationally.26 This Part will analyze the two critical 
federal statutes that govern firearm relinquishment in a DV context: 18 U.S.C. § 922(g)(8) 
and (9). Section 922(g)(8) (“Section 8”) restricts those subjected to a restraining order from 
possessing or receiving a firearm or ammunition, while 922(g)(9) (“Section 9”) addresses the 
broad category of  convicted DV misdemeanants.27 While headed in the right direction, the 
federal statute as codified in Section 8 and Section 9 both have their limitations. Section 8 is 
limited by the fact that the restrained party must have been subject to a hearing before the 
provision can apply, which complicates ex parte restraining orders but aims to satisfy Due 

23 See generally TK logan & roB valenTe, naT’l domesTIC vIolenCe hoTlIne, who wIll helP me? domesTIC vIo-
lenCe survIvors sPeaK ouT aBouT law enforCemenT resPonses 4 (2015).

24 See, e.g., Phyliss Craig-Taylor, Lifting the Veil: The Intersectionality of Ethics, Culture, and Gender Bias in Domestic 
Violence Cases, 32 ruTgers l. reC. 31, 44 (2008) (describing biases held by judges presiding over DV cases that “can 
be directly attributed to the fallacious belief that domestic violence issues are less important, private matters”); Zanita 
E. Fenton, Domestic Violence in Black and White: Racialized Gender Stereotypes in Gender Violence, 8 Colum. J. 
gender & l. 1, 27 (1998) (describing the stereotypes often associated with victims of DV: “[that] the victim precip-
itates her own assault, that she is masochistic . . . that she is ‘crazy,’ that even if she leaves one abusive relationship, 
she will just find another, and that she is free to end her victimization at any time without assistance.”). 

25 See Carolyn B. Ramsey, Firearms in the Family, 78 ohIo sT. l.J. 1257, 1320 n.388 (2017) (pointing out fear of re-
taliation as a reason that victims do not ask for gun removal in court orders). 

26 The Violence Against Women Act (“VAWA”) was one of the first DV statutes enacted at the federal level. See lIsa 
n. saCCo, Cong. rsCh. serv., The vIolenCe agaInsT women aCT (vawa): hIsTorICal overvIew, fundIng, and 
reauThorIzaTIon 2 (2019) (stating that VAWA was originally enacted as a part of Congress’s Violent Crime Control 
and Law Enforcement Act of 1994 and contained a number of unprecedented programs, funding opportunities, and 
services geared toward eliminating the growing rate of violence against women). 

27 18 u.s.C. § 922(g)(8), (9).
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Process requirements.28 Section 9 is broader, but it is still limited by its ambiguous terms. 
Both provisions lack enforcement protocols and provide only vague implications for state 
actors. Examining the misdemeanant provision in Section 9 first will provide the historical 
framework which depicts a glimpse of  Congress’s shifting awareness of  the threat posed by 
DV offenders who have access to guns. After a review of  the broader substantive criminal 
acts29 prohibited in Section 9, a look at Section 8 will reveal the procedural challenges that 
accompany things like restraining orders.

A. 18 u.s.C. § 922(g)(9)
 Section 9 prohibits those convicted of  a “misdemeanor crime of  domestic 

violence” from possessing or transporting any firearm or ammunition.30 The Congressional 
background and inception of  Section 9, also called the Lautenberg Amendment, will be 
introduced in Part A.1 of  this Article. Part A.2 will then analyze specific cases in which the 
Supreme Court has interpreted the wording of  the provision and how it is to be applied in 
criminal cases. 

i. !e Lautenberg Amendment of 1996

 Realizing the insufficiency of  existing federal firearm regulations, Congress passed 
the Lautenberg Amendment in 1996 which imposes a “lifetime ban on firearms possession 
for those convicted of  misdemeanor crimes of  domestic violence.”31 The Lautenberg 
Amendment was proposed by Senator Frank Lautenberg (D-NJ) who testified in favor of  
the amendment, stating, “[e]very year thousands of  women and children die at the hands of  
a family member, and 65 percent of  the time, those murderers use [a] gun . . . . Wife beaters 
should not have guns. Child abusers should not have guns.”32 The Amendment aimed 
to close the “dangerous loophole” presented by the previous felon-in-possession laws that 
failed to extend to domestic violence offenses that were often pled down to misdemeanors.33 

 The Lautenberg Amendment defines the term “misdemeanor crime of  domestic 
violence” (“MCDV”) as “a misdemeanor under Federal, State, or Tribal law” that “has, as 

28 See Ramsey, supra note 25, at 1315.
29 While it is important to analyze the ways in which the U.S. legal system is currently attempting to protect victims of 

DV, it is critical to note that domestic violence is not exclusively a criminal justice issue and that it takes much more 
than criminal statutory reforms to help solve this harmful and pervasive epidemic. See leIgh goodmarK, deCrImI-
nalIzIng domesTIC vIolenCe (Claire M. Renzetti ed., 2018) (arguing that intimate partner violence is more than just 
a criminal justice problem; it is an economic problem, a public health problem, a community problem, and a human 
rights problem that requires a deemphasis of the criminal legal system’s role in order for a more balanced policy 
approach to work).

30 18 U.S.C. § 922(g)(9).
31 Cynthia M. Menta, The Misapplication of the Lautenberg Amendment in Voisine v. United States and the Resulting 

Loss of Second Amendment Protection, 51 aKron l. rev. 189, 190 (2017).
32 104 Cong. reC. s9628 (daily ed. Aug. 2, 1996) (statement of Sen. Frank Lautenberg).
33 United States v. Hayes, 555 U.S. 415, 426 (citing 142 Cong. Rec. 22985–86 (1996) (statement of Sen. Lautenberg)) 

(“Existing felon-in-possession laws, Congress recognized, were not keeping firearms out of the hands of domestic 
abusers, because ‘many people who engage in serious spousal or child abuse ultimately are not charged with or con-
victed of felonies.’ . . . By extending the federal firearm prohibition to persons convicted of ‘misdemeanor crimes of 
domestic violence,’ proponents of § 922(g)(9) sought to ‘close this dangerous loophole.’”).
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an element, the use or attempted use of  physical force, or the threatened use of  a deadly 
weapon” by a spouse, cohabiting partner, parent, or guardian.34 The language of  this 
statute, however, has presented some ambiguity that has been left to the courts to decipher.

ii. !e Supreme Court’s Evolving Interpretations of 18 U.S.C. § 922(g)(9) in Hayes,  
 Castleman, and Voisine

 Over time, the blanks left by the vague language in Section 9 and its defining 
provisions required the Supreme Court to step in and resolve issues regarding required 
elements of  the crime, statutory interpretation, and qualifying mens rea. The Court 
released opinions in three landmark cases that clarified the breadth of  the federal DV 
firearm relinquishment law as applied.35 

 In 2009, the Court resolved the issue of  whether a “domestic relationship” was 
a required element of  a MCDV offense in United States v� Hayes, finding that it was not a 
required element of  the predicate offense.36 Five years later, in 2014, the Court in United 
States v� Castleman established what type of  crime qualifies as a MCDV and defined “use 
of  force” to include common law crimes of  battery.37 Finally, in 2016, the Court in Voisine 
v� United States addressed the necessary minimum mens rea for a misdemeanor crime of  
domestic violence, extending the law to cover, at minimum, crimes of  recklessness.38 Across 
the board, the Court appears to take an expansive approach in applying the federal law, 
signaling, at the very least, a commitment to broader legal protection for DV victims/
survivors. These cases also highlight the lack of  clear direction from the federal statute and 
the blanks it leaves open for states to fill in (or not). 

a. United States v. Hayes (2009)
 Section 9’s MCDV requires that the misdemeanor offense be committed by a 

person who has a specific domestic relationship with the victim.39 In United States v� Hayes, 
the question raised was whether a specific domestic relationship was a required element of  a 
misdemeanor crime of  domestic violence—that is, whether the state misdemeanor statute 
describing the predicate offense must explicitly require a domestic relationship between 
offender and victim as part of  the crime.40 

 Randy Edward Hayes was indicted for possessing firearms after having been 
convicted of  a misdemeanor crime of  domestic violence, namely, a conviction for battery 

34 18 U.S.C. § 921(a)(33)(A).
35 United States v. Hayes, 555 U.S. 415, 426 (1996); United States v. Castleman, 572 U.S. 157, 167 (2014); Voisine v. 

United States, 579 U.S. 686, 692, 695 (2016).
36 555 U.S. at 429.
37 United States v. Castleman, 572 U.S. 157, 162 (2014); see also Battery, BlaCK’s law dICTIonary (11th ed. 2019) 

(defining battery as “the nonconsensual touching of, or use of force against, the body of another with the intent to 
cause harmful or offensive contact”). 

38 Voisine v. United States, 579 U.S. 686 (2016).
39 18 U.S.C. § 921(33)(A)(ii) (“[T]he term ‘misdemeanor crime of domestic violence’ means an offense that . . . [is] 

committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares a 
child in common, by a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian, 
or by a person similarly situated to a spouse, parent, or guardian of the victim[.]”).

40 Hayes, 555 U.S. at 421.  
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under West Virginia law.41 Hayes plead guilty and appealed, asserting that his battery 
conviction did not fall under Section 9 because it was a “generic battery proscription” 
rather than an offense that designated a domestic relationship between offender and 
victim.42 The Court relied on statutory interpretation, finding that the word “element” 
was singular in Section 9, denoting only one required element for the predicate offense—
the actual or attempted use of  physical force.43 Justice Ginsburg, writing for the majority, 
explained that “exclud[ing] the domestic abuser convicted under a generic use-of-force 
statute (one that does not designate a domestic relationship as an element of  the offense) 
would frustrate Congress’ manifest purpose.”44 Thus, while a domestic relationship does 
not need to be a formal element specified in the predicate statutory offense, the Court 
nonetheless established that the government still needs to prove such a relationship beyond 
a reasonable doubt to obtain a conviction under Section 9.45 

 Hayes broadened the scope of  conduct proscribed under Section 9, dispelling any 
requirements that the MCDV predicate offense needed to be charged as a domestic violence 
offense at the state level. For defendants like Hayes, convictions for battery that take place 
within a domestic relationship are enough to trigger a Section 9 felony should the abuser 
be found in ownership of  firearms. While Hayes cleared up the elemental parameters of  a 
predicate offense for Section 9, the substantive language of  the statute defining the actual 
predicate MCDV offense remained ambiguous.

b. United States v. Castleman (2014)
 In defining Section 9’s “misdemeanor crime of  domestic violence,” § 921(a)(33) 

requires that the misdemeanor have, “as an element, the use or attempted use of  physical 
force.”46 This definition was clarified by the Supreme Court in its 2014 decision United States 
v� Castleman�47

 In 2001, respondent Castleman was charged under Tennessee law for “intentionally 
or knowingly caus[ing] bodily injury to the mother of  his child.”48 years later, upon 
indictment for selling firearms on the black market, Castleman moved to dismiss his Section 
9 charges by arguing that his previous conviction did not qualify as a MCDV because the 
statute defining the offense did not specify the use of  physical force as a required element.49 
The Court determined that a MCDV supports conduct found in a common-law battery50 
conviction, finding it unlikely that Congress intended the force requirement to rise to the 
level of  a violent felony.51 In support of  its decision that the literal words “physical force” 
were not requirements for qualifying Section 9 offenses, the Court explained, “[w]hereas 
the word ‘violent’ or ‘violence’ standing alone connotes a substantial degree of  force, that 

41 Id. at 418–19.
42 Id. at 419.
43 Id. at 421.
44 Id. at 426–27.
45 Id. at 426.
46 18 U.S.C. § 921(a)(33)(A)(ii). 
47 572 U.S. 157 (2014).
48 Id. at 161.
49 Id.
50 See BlaCK’s law dICTIonary, supra note 37.
51 Castleman, 572 U.S. at 164.
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is not true of  ‘domestic violence.’ Domestic violence . . . is a term of  art encompassing acts 
that one might not characterize as violent in a nondomestic context.”52 

Castleman demonstrates the types of  DV crimes that, before the Court’s ruling, 
could fall just short of  triggering Section 9’s firearm possession ban. The Court’s decision 
was ultimately a landmark ruling that extended the scope of  Section 9 felonies to abusers 
who commit statutorily lesser forms of  violence. In states like Colorado, for example, 
where a harassment misdemeanor crime includes “offensive touching” such as striking, 
kicking, or shoving,53 the decision in Castleman allows for abusers who wear down their 
victims over time with seemingly minor acts of  physical abuse to be included in the 
Section 9 firearm possession ban. 

c. Voisine v. United States (2016)
 The case of  Voisine v� United States54 came to the Supreme Court after a circuit split 

over whether recklessness was a “sufficient hook for firearm disarmament law.”55 In 2004, 
Stephen Voisine pleaded guilty to assaulting his girlfriend, a misdemeanor defined as 
“intentionally, knowingly or recklessly caus[ing] bodily injury or offensive physical contact 
to another person” under Maine’s Criminal Code.56 upon commission of  an unrelated 
crime, Voisine was found to be in possession of  a rifle and was convicted of  felony possession 
of  a firearm under Section 9.57 Voisine argued that he was not subject to Section 9’s firearm 
ban because his prior assault conviction could have been based on recklessness rather than 
knowing or intentional conduct.58 In other words, Voisine asserted that because the assault 
he committed was not necessarily intentional and could have been simply committed 
recklessly, his conviction should not count as a Section 9 MCDV.59

 In its decision, the Supreme Court articulated the recklessness mens rea—“to 
‘consciously disregard’ a substantial risk that the conduct will cause harm to another”—
and determined that a reckless offense was sufficient to satisfy Section 9.60 The majority’s 
reasoning for including recklessness as a qualifying mental state for a MCDV rested on the 
fact that “fully two-thirds of  such [misdemeanor assault and battery] state laws extend to 
recklessness” and to exclude such crimes would “substantially undermine the provision’s 
design.”61 

52 Id. at 164–66 (internal quotation marks omitted) (citing DOJ, P. Tjaden & N. Thoennes, Extent, Nature and Conse-
quences of Intimate Partner Violence 11 (2000)).

53 Colo. rev. sTaT. ann. § 18-9-111(1)(a) (West 2021).
54 579 u.s. 686 (2016).
55 Cassie Maneen, Note, No Right to Bear Arms and Blows: Disarming Domestic Violence Misdemeanants and the 

Durability of Voisine v. United States, 57 hous. l. rev. 1199, 1204 (2020). 
56 Voisine, 579 U.S. at 689–90.
57 Id. at 690.
58 Id.
59 Intentional or purposeful conduct involves a conscious objective to engage in conduct that causes a certain result 

(such as harm). Reckless conduct, on the other hand, involves acting with disregard of an unjustifiable and substantial 
risk. See model Penal Code § 2.02(2)(a)(i), (c) (am. l. InsT. 1985) (“(a) A person acts purposely . . . when: (i) it is 
his conscious object to engage in conduct of that nature or to cause such a result. . . . (c) A person acts recklessly with 
respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk. . . .”).

60 Voisine, 579 U.S. at 691 (quoting ALI, Model Penal Code §2.02(2)(c) (1962)).
61 Id. at 692.
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 Thus, the Voisine majority opinion further expanded the scope of  Section 9. The 
Voisine opinion served as “a victory for survivors by casting reckless behavior in its natural 
light . . . . A perpetrator’s disregard for the risk of  harm to their domestic partner may justify 
legal consequence, and societal condemnation is a stronger deterrent from such patterned 
behavior.”62 

***

 The Supreme Court’s interpretations in Hayes, Castleman, and Voisine paved a partial 
path for judges and law enforcement to better analyze MCDVs. Such guidance, however, 
is only binding with regard to the federal law which is enforced at a much lower rate than 
mirroring state laws. State judges, prosecutors, and law enforcement are still left to decipher 
and enforce their own jurisdictional statutes which present unique challenges and obstacles. 

b. 18 u.s.C. 922(g)(8): dVros And the importAnt role oF stAte 
ACtors

 Section 8 restrains any person subject to a domestic violence restraining order 
(“DVRO”) from possessing or receiving a firearm.63 This provision’s inception originated 
from three bills introduced in Congress in the fall of  1993 and was finalized in 1994 when 
the Crime Bill was signed into law by President Clinton.64 Three themes were evident from 
legislators’ floor statements:

First, the sponsors stressed the great dangers posed by firearms in the hands of  
domestic abusers. Second, the sponsors expressed their intent to disarm every 
person against whom a domestic violence restraining order is pending, without 
extensive inquiry into the precise basis for the restraining order. Third, the sponsors 
relayed their concern that, under present law, the possibility of  disarming batterers 
depended too much on the discretion of  individual judges and prosecutors; a 
uniformly enforced gun ban was necessary to protect battered women and children.65

Partisan contention loomed over the specifics of  the 1994 legislation; for example, the 
notice and hearing requirement was amended to remove “constructive” notice so that the 
statute instead requires actual notice to the restrained party.66 Section 8 has also spurred 
several enforcement-related difficulties. The federal statute contains no provisions dictating 

62 Maneen, supra note 55, at 1210.
63 18 U.S.C. § 922(g)(8) (2021) (“It shall be unlawful for any person . . . (8) who is subject to a court order that-- (A) 

was issued after a hearing of which such person received actual notice, and at which such person had an opportunity 
to participate; (B) restrains such person from harassing, stalking, or threatening an intimate partner of such person or 
child of such intimate partner or person, or engaging in other conduct that would place an intimate partner in reason-
able fear of bodily injury to the partner or child; and (C)(i) includes a finding that such person represents a credible 
threat to the physical safety of such intimate partner child; or (ii) by its terms explicitly prohibits the use, attempted 
use, or threatened use of physical force against such intimate partner or child that would reasonably be expected to 
cause bodily injury[.]”). 

64 Tom Lininger, A Better Way to Disarm Batterers, 54 hasTIngs l.J. 525, 538, 541 (2002).
65 Id. at 542–43.
66 Id. at 544.
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how the gun ban is to be enforced, and Section 8 does not include relief  for ex parte orders 
where the restrained party is not present for the hearing. Instances such as these are left to 
the states to deal with.67 Police and judges are key players in the enforcement of  the federal 
gun relinquishment provisions, though the breadth of  their authority is largely dictated 
by their respective state statutes and often is left to individual discretion.68 It is helpful to 
examine the scope of  authority that judges and law enforcement officers have in the context 
of  enforcing DV protective orders as well as the constitutional challenges that are presented.

i. !e Role of State Enforcement Actors: Judges and Police O"cers

 At the state level, judges and police officers are at the forefront of  issuing and 
enforcing DVROs. Judges issue protective orders, which means they get to determine the 
exact provisions both parties must abide by.69 Police officers are the enforcement mechanism 
for protective orders; law enforcement must serve the orders to the restrained party and 
have the power to arrest anyone who violates the order’s provisions.70

 Because enforcement of  protection orders is left to the states, judges play a key role in 
issuing types of  protection orders for victims of  DV and IPV. Judges are in a unique position 
because they oversee findings of  fact and have the ability to communicate to offenders the 
parameters of  the protective orders they are bound to.71 There is no doubt that judges have 
their own opinions on domestic violence and guns—some may be naturally inclined to 
resist imposing firearm relinquishment provisions because of  a personal background in law 
enforcement or hunting, while others may simply disagree with a statutory backdrop that 
restricts any individual from bearing arms. Some judges may be underinformed about DV 
and IPV, or may harbor underlying suspicions about a victim’s claims, writing him or her 
off as overreactive or incredible. Regardless, it is this type of  broad judicial discretion that 
often thwarts the aim of  Section 8 to prevent abusers who are legally recognized as needing 
to be restrained from another person from possessing deadly firearms. 

 In an effort to save her own life, Rosemarie had asked a Kent County judge for an 
order of  protection in October. In her affidavit, she noted that Jeremy owned guns and had 
threatened to shoot her. Judge Daniel V. Zemaitis approved the order, but he did not check 
the box that would have prohibited Jeremy from keeping his guns. In fact, of  the 31 women 
who went to the Kent County Courthouse in grand Rapids that month and swore that 

67 California is one state, for example, that extends its firearm prohibition to those subject to an ex parte restraining 
order. See Cal. fam. Code. § 6389(C) (wesT 2022). 

68 See Gildengorin, supra note 18, at 819–20 (“[Federal DV firearm relinquishment laws] fail to specify procedures to 
compel abusers to surrender their firearms, leavings states with the formidable process of creating their own proto-
cols.”).

69 Id. at 828.
70 See, e.g., Colo. rev. sTaT. § 18-6-803.6(1); see also Gildengorin, supra note 18, at 824 (“[P]olice attitudes hamper 

enforcement efforts because the federal gun relinquishment laws must be enforced by state and local law enforcement 
agencies, causing some local police to perceive the law as an infringement on their power.”).

71 See Gildengorin, supra note 18, at 828–30 (stating that, “[i]f a perpetrator is unaware of her relinquishment obligation 
and local law enforcement is failing to enforce a relinquishment protocol, the effectiveness of the relinquishment laws 
is undoubtedly diminished”).
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their partners had threatened to shoot them, only nine came away with protective orders 
that told their partners to relinquish their weapons.72

 The excerpted text above serves as a vivid illustration of  a judicial system that 
too easily overlooks the threat present in abusers who own firearms. Rosemarie Reilly, 
a Michigan woman who petitioned the family court for a protection order against her 
incessantly abusive ex-boyfriend Jeremy, was shot and killed the following month by him 
in a murder-suicide.73 The judge who signed off on her protection order, Judge Zemaitis, 
did not check the box requiring relinquishment of  Jeremy’s pistol and two long guns.74 
Reflecting on the case later, Zemaitis claims that domestic violence is a complex issue and 
that he is weary of  people who obtain restraining orders for the wrong reasons, such as to 
leverage power in a custody dispute.75 Despite the fact that Rosemarie checked that box on 
her initial form indicating Jeremy did indeed possess firearms, Judge Zemaitis speculates 
that a potential reason for his failure to check the firearm relinquishment box in Rosemarie’s 
order was because she did not include the fact of  Jeremy’s firearm possession in her written 
narrative.76 Judge Zemaitis’s concerns are not unfounded—false accusations as an attempt 
at revenge or to garner certain legal benefits like custody are a true reality.77 Experts and 
advocates of  domestic violence reform, however, counter Judge Zemaitis’s logic by arguing 
that it is unreasonable for DV and IPV victims to bear the burden of  providing exacting 
proof; victims of  abuse should not be expected to have perfect memory recall of  all legally 
relevant details in the midst of  a terrifying, sometimes life-threatening situation.78 Witness 
credibility is a murky area. 

 Rosemarie’s story encapsulates the disconnect between state and federal law by 
demonstrating the reality of  DV victims who are allowed to fall through the cracks due to 
insufficient judicial oversight. State trial court judges should be directed by their respective 
state legislatures on how to approach DVROs, though this is a difficult task when the state 
statutory backdrop is minimal or silent on the topic. While an individual may be federally 
prohibited from possessing or purchasing firearms after being subject to a state protection 
order, there are insufficient mechanisms for enforcement if  judges undercut the federal 
scheme by allowing offenders to keep their guns or by overlooking that aspect in a protection 
order. Judges, however, are not the sole vehicle for enforcing protection orders. While they 
have discretion to issue and construct the parameters of  DVROs, it is law enforcement 
officers who have the authority to serve offenders and conduct search and relinquishment 
procedures.

72 Kim Salt, When Protective Orders Don’t Protect, The TraCe (Jan. 26, 2021), https://www.thetrace.org/2021/01/do-
mestic-violence-gun-protective-order-rosemarie-reilly-michigan/ [https://perma.cc/TUQ7-8ECG].

73 Id.; see also Domestic Violence & Firearms in Michigan, gIffords law CTr., https://giffords.org/lawcenter/state-
laws/domestic-violence-and-firearms-in-michigan/ [https://perma.cc/2EFJ-CYPL] (last visited Nov. 21, 2021) (stat-
ing that Michigan law does not prohibit individuals convicted of MCDVs from possessing firearms, nor does it 
require relinquishment).

74 Salt, supra note 72.
75 Id.
76 Id.
77 See generally Aya Gruber, The Feminist War on Crime, 92 Iowa l. rev. 741, 815 (2007).
78 Salt, supra note 72.

https://www.thetrace.org/2021/01/domestic-violence-gun-protective-order-rosemarie-reilly-michigan/
https://www.thetrace.org/2021/01/domestic-violence-gun-protective-order-rosemarie-reilly-michigan/
https://perma.cc/TUQ7-8ECG
https://giffords.org/lawcenter/state-laws/domestic-violence-and-firearms-in-michigan/
https://giffords.org/lawcenter/state-laws/domestic-violence-and-firearms-in-michigan/
https://perma.cc/2EFJ-CYPL
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 Police are central to the enforcement of  protection orders and gun relinquishment 
procedures. They are often the first responders to the scene of  domestic disputes and are 
tasked with serving people court-mandated protection orders.79 Police officers have the 
power to execute search warrants and supply the requisite bases for probable cause.80 The 
issue with police and federal law is that police officers are arms of  the state—they serve 
to enforce local and state laws.81 Tasking law enforcement officers with carrying out the 
operation of  federal firearm relinquishment statute is sometimes met with backlash. Police 
officers may feel that they should not be using their limited resources to enforce federal laws 
or may feel resentment for the federal statute as it no longer provides for the exemption of  
abusers who are also law enforcement officers.82 Additionally, far too many police officers 
are unversed in the nature of  DV and IPV, which poses problems beyond the realm of  
firearm relinquishment enforcement and creates an even less safe environment for abuse 
victims.83 

 One practice that has proven effective in response to DV situations is the 
implementation of  lethality assessments, where an officer interviews a victim about the 
abuse they have experienced to develop an idea of  how much danger that person could 
be in and the likelihood of  future danger.84 Well-trained law enforcement officials conduct 
lethality assessments with an understanding of  the victim’s traumatic background and 
understand the importance of  preserving their dignity during the course of  questioning. 
This is crucial for not only accurate reporting and information collection, but also to 
encourage survivors of  abuse to come forward in an environment that is safe, respectful, 
and not overly paternalistic or controlling.85 

 Given the state of  trauma that DV and IPV victims are often in, it is important that 
the involved state actors are understanding, patient, and attentive. 

[B]attered women are likely to evaluate state actors on the actors’ ability to listen 
without interrupting them, or to ask detailed questions that enable the women to 

79 See Gildengorin, supra note 18, at 824–25.
80 See, e.g., Colo. rev. sTaT. § 18-6-803.6(1), infra note 88.
81 u.s. ConsT. amend. X.
82 Gildengorin, supra note 18, at 814 (noting that the Lautenberg Amendment removed the “official-use” exception for 

firearm relinquishment “thereby abrogating the exemption of law enforcement officers, military personnel, and other 
government employees who use weapons in their official capacities”). 

83 See Craig S. Goralski, Domestic Violence: Firearm Seizures & Lethality Assessments: Enhancing the Police Re-
sponse, 86 PolICe J. 235, 244–45 (2013) (arguing the need for law enforcement agencies to establish more com-
prehensive education for officers about domestic violence and encouraging agencies to partner with local district 
attorneys’ offices, women’s shelters, women’s advocacy groups, and organizations dedicated to providing support and 
education to affected populations). 

84 Kelly Weisberg, Lethality Assessment: An Impressive Development in Domestic Violence Law in the Past 30 Years, 
30 hasTIngs women’s l.J. 211, 222 (2019) (“A significant outcome of the lethality assessment movement is the im-
proved collaboration that developed between law enforcement personnel, domestic violence programs, health care 
providers, and allied professionals.”). 

85 There is a fine line between effectively communicating with DV and IPV victims to provide protection and con-
straining their autonomy by deeming them psychologically defective or unable to reason should they choose not to 
cooperate. See Goralski, supra note 83, at 244 (emphasizing the importance of maintaining the dignity of DV victims 
when police perform danger assessments). See also Gruber, supra note 77, at 751 (“[T]he domestic violence system 
treats victims with increasing amounts of parternalism and disdain, as more advocates and jurists buy into the belief 
that female victims are weak, damaged, and unable to recognize their own interests.”).
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tell their stories. Along these lines, practitioners should expect that state actors’ 
reactions and clumsy attempts to connect will inevitably disappoint intimate abuse 
victims, like other trauma survivors. As they come to expect certain reactions, 
practitioners can become less judgmental and more patient with battered women.86 

State actors play a large role in the facilitation of  DV cases. Not only must they be attentive 
and good at listening, judges and police officers must also be sensitive to the position of  
the victim regardless of  how many times an officer or judge has dealt with similar cases. 
Because judges and police officers interact directly with victims and abusers, their cohesive 
facilitation of  protective laws is crucial.

ii. Constitutional Challenges Accompanying the Enforcement of Protective Orders

 Enforcement of  protective orders is not unfettered, and people are necessarily 
afforded their individual constitutional protections which brings about a need to balance 
these protected interests. The two most notable and prevalent constitutional challenges 
in the DVRO context involve the right to bear arms and the right to due process of  the 
law.87 Therefore, challenges arise when it comes to issuing DVROs and effectuating their 
firearm relinquishment requirements. Perhaps most predictably, firearm relinquishment 
has triggered many Second Amendment challenges claiming that such relinquishment 
requirements violate a person’s right to bear arms. As for due process claims, because ex 
parte DVROs do not require the restrained party to be present at the hearing where the 
order is issued, numerous challenges allege infringement on a restrained party’s right to due 
process of  the law. 

 Circumstances qualifying for emergency protective orders vary at the state level, 
further illustrating the insufficient guidance provided by Section 8 for effective enforcement. 
Some states require instances of  threats as well as physical injury in order for a person to 
qualify for an emergency protective order, while others require a “substantial likelihood of  
immediate danger of  abuse.”88 In states like Colorado, the arrest of  DV offenders and the 
issuance of  protection orders are mandatory.89 “As of  January 1, 2020, [forty-two] states 
and the District of  Columbia” have enacted laws that prohibit the possession of  firearms 
for those subject to DVROs—of  those states, only eighteen prohibit possession when an 
order is issued ex parte.90 

86 Linda G. Mills, Killing Her Softly: Intimate Abuse and the Violence of State Intervention, 113 harv. l. rev. 550, 579 
(1999).

87 u.s. ConsT. amends. II, V, XIV.
88 Ramsey, supra note 25, at 1324–25.
89 See Colo. rev. sTaT. ann. § 18-6-803.6(1) (West 2021) (“When a peace officer determines that there is probable 

cause to believe that a crime or offense involving domestic violence… has been committed, the officer shall, without 
undue delay, arrest the person suspected of its commission….”); c.f. Ramsey, supra note 25, at 1294 (criticizing man-
datory arrest policies as ineffective; for example, abusers may manipulate the system and call police to arrest victims 
when they decide to fight back); Kate Picket, What’s Wrong with the Violence Against Women Act?, TIme (Feb. 27, 
2013), https://nation.time.com/2013/02/27/whats-wrong-with-the-violence-against-women-act/ [https://perma.cc/
A7VY-CNTB] (last visited Nov. 15, 2021) (quoting Donna Coker’s assertion that mandatory arrest policies have the 
“unintended consequence of increasing the potential for state control of marginalized women”).

90 The Effects of Prohibitions Associated with Domestic Violence, rand CorP., gun Pol’y In amerICa (Apr. 22, 2020), 
https://www.rand.org/research/gun-policy/analysis/domestic-violence-prohibitions.html [https://perma.cc/66R7-

https://nation.time.com/2013/02/27/whats-wrong-with-the-violence-against-women-act/
https://perma.cc/A7VY-CNTB
https://perma.cc/A7VY-CNTB
https://www.rand.org/research/gun-policy/analysis/domestic-violence-prohibitions.html
https://perma.cc/66R7-EWN7
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 Section 8 has consistently survived judicial scrutiny under a litany of  challenges. 
In United States v� Mahin, the Fourth Circuit rejected Mahin’s claim that a conviction under 
Section 8 and the subsequent ban on firearm possession violated his Second Amendment 
right.91 Citing the substantial public interest in reducing gun-related domestic violence, the 
Court in Mahin determined that prohibiting DV misdemeanants from possessing firearms 
was sufficiently tailored to address the issue of  gun violence.92 The Mahin majority also found 
support for its decision by referencing the fact that Section 8 requires a factual finding to 
be made that the restrained person represents a credible threat before an order is issued.93 
This requirement ensures that credible factual findings made by a judge are relied upon as 
the underlying basis for issuing a protection order. Claims like Mahin’s have been similarly 
rejected by other courts based on the same public interest and safety factors that outweigh 
Second Amendment freedoms.94

 Due process challenges arise especially when it comes to ex parte protection orders. 
Because ex parte protection orders do not require both parties to be present, many have 
argued that this violates the “hearing” and opportunity to participate requirements found in 
Section 8.95 States utilize ex parte protection orders particularly when there is an immediate 
threat of  danger to the requesting party, promoting efficiency and protection in a timely 
manner.96 Professors Joseph Blocher and Jacob D. Charles frame the Due Process right 
effectively:

In short, the Due Process Clause protects against erroneous or wrongful deprivations 
of  constitutionally protected liberty or property interests. But it does not erect 
insurmountable barriers. Though the situations justifying seizures prior to a full 
hearing are indeed ‘extraordinary,’ those situations occur where the government 
needs to act swiftly to ensure public safety.97

The Supreme Court has approved of  infringement of  constitutionally protected interests 
without a pre-deprivation hearing in multiple situations: the seizing and destroying of  rotten 
foods, issuing rent orders in defense area housing, and confiscating mislabeled drugs.98 

EWN7].
91 United States v. Mahin, 668 F.3d 119, 123 (4th Cir. 2012) (following the trend of other circuits to uphold the Section 

8 ban on “firearm possession by certain classes of non-law-abiding, non-responsible persons who fall outside the 
Second Amendment’s core protections.”). 

92 Id. at 125.
93 Id. 
94 See United States v. Chapman, 666 F.3d 220, 227–28, 231 (4th Cir. 2012); United States v. Emerson, 270 F.3d 203, 

264–65 (5th Cir. 2001); United States v. Reese, 627 F.3d 792, 802–03 (10th Cir. 2010).
95 18 U.S.C. § 922(g)(8)(A) (emphasis added) (“It shall be unlawful for any person . . . (8) who is subject to a court 

order that (A) was issued after a hearing of which such person received actual notice, and at which such person had 
an opportunity to participate.”).  

96 See Ramsey, supra note 25, at 1323–24 (describing how ex parte protection orders meet federal Due Process re-
quirements by involving “participation by a judicial officer; a prompt post-deprivation hearing; verified petition or 
affidavits containing detailed allegations based on personal knowledge; and risk of immediate and irreparable harm.”) 
(quoting Nollet v. Justs. of Trial Ct., 83 F. Supp. 2d 204, 213 (D. Mass. 2000) (quoting Blazel v. Bradley, 698 F. Supp. 
756, 764 (W.D. Wis. 1988)).  

97 Joseph Blocher & Jacob D. Charles, Firearms, Extreme Risk, and Legal Design: “Red Flag” Laws and Due Process, 
106 va. l. rev. 1285, 1329 (2020).

98 Id. at 1322–23.

https://perma.cc/66R7-EWN7
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Thus, according to the Court, deprivation of  certain rights without a hearing is not always 
an automatic due process violation. 

 In situations more similar to the confiscation of  firearms pursuant to an ex parte 
DVRO, lower courts have also approved of  the absence of  pre-deprivation hearings in 
contexts such as “(1) removing a child from a parent’s care and custody, (2) confining a 
person in psychiatric care against their will,” and most similarly, “(3) imposing restraints on 
a person’s right to contact or be around another person.”99 Cases like these illustrate that 
a state’s interest in preserving public safety takes priority over the deprivation of  certain 
property rights and liberties. 

 Such mandates regarding deprivation of  firearms from an abuser’s possession are not 
without valid criticism. For instance, it is easy for policymakers, legislators, law enforcement 
officers, and the judicial system to become paternalistic and order the relinquishment of  
firearms even when the actual wishes of  the abused people differ. Professor Carolyn B. 
Ramsey argues that, from the perspective of  a petitioner subject to abuse, mandating the 
confiscation of  firearms when she does not request it “constitutes an undue infringement 
on her autonomy.”100 Rather than mandatory, state-issued criminal protection orders 
requiring the relinquishment of  firearms indiscriminately, civil protection orders initiated 
by the person seeking relief  offer an advantage to DV victims who are able to retain some 
control over the remedy they may choose to seek.101 Professor Ramsey suggests a potential 
reinforcement mechanism for civil protection orders to survive due process challenges: 
more requirements for documentation of  physical injuries so that the judge may better 
assess a petitioner’s credibility.102 While this could assure further fairness in civil DVRO 
proceedings, it may leave behind victims who do not have visible scars but are nonetheless 
subject to stalking, harassment, and threats by their abusers.

 Overall, then, this array of  procedural and constitutional challenges serves to 
highlight the complex and tumultuous nature of  DV as a criminal issue and its interaction 
with state and federal laws. The government must balance the interest of  public safety and 
welfare with the constitutional protections afforded to citizens as well as the interests of  
victims/survivors. While the federal law’s aim is to protect DV victims from gun violence, it 
is up to states to enforce this scheme.  

ii. the inConsistenCy oF stAte enForCement

 State enforcement is the main vehicle by which firearm relinquishment is to be 
effectuated; states can either supplement, enhance, or completely detract from the federal 
statute’s purpose of  keeping guns away from domestic abusers. Unfortunately, given the 
uneven landscape of  state positions on gun ownership rights and firearm safety legislation, 
the federal relinquishment statute is inconsistently enforced across the nation. Without 

99 Id. at 1325–28 (citing F.K. v. Iowa Dist. Ct. for Polk Cnty., 630 N.W.2.d 801, 804 (Iowa 2001); Newton v. Burgin, 
363 F. Supp. 782, 787 (W.D.N.C. 1973), aff’d, 414 U.S. 1139 (1974); Kampf v. Kampf, 603 N.W.2d 295, 296 (Mich. 
Ct. App. 1999)).

100 Ramsey, supra note 25, at 1322.
101 Id.
102 Id. at 1326.
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effective enforcement at the state level, the intentions of  the federal statute become null 
and void. On the other hand, rigorous enforcement and supplemental state laws can work 
to fill in the many holes left by the federal statute. While not a complete solution in and 
of  itself, a cohesive state and federal legal scheme is certainly more desirable than the 
current inconsistent legal landscape. This Part presents a case study of  state enforcement 
of  DV firearm relinquishment laws across three different states: Missouri, Colorado, and 
California. 

A. An uneVen lAndsCApe: stAte FireArm relinquishment lAws And 
the FederAl stAtute

 Federal firearm relinquishment laws are essentially left to the states to enforce via 
their police powers. However, this has left an uneven playing field for the health and safety 
of  DV and IPV victims/survivors as a national whole due to a lack of  comprehensive 
enforcement mechanisms and directives. There is no question that state regulation of  
firearm possession is crucial to curtailing firearm-related IPV and DV injuries and death. 
One study found that states having more than forty state-level statutory provisions for 
firearm relinquishment were associated with a 56% decline in total female intimate partner 
homicide (IPH) rates and a 63% decline in homicide-only female IPH rates.103 State firearm 
laws range from being either mandatory and explicit in their prohibition and relinquishment 
requirements to highly discretionary and without a strong legislative structure. Part A.1 will 
open with a look at Missouri’s firearm relinquishment laws which will serve to illustrate a 
state that resists the federal firearm relinquishment law and thus underenforces DV-related 
relinquishment laws. Part A.2 will then examine Colorado, a state that more recently 
implemented legislation mirroring the federal law but that historically has had more lax 
gun possession laws. Lastly, Part A.3 will present a study of  California, a state with some of  
the most rigorous gun safety laws that exceed the provisions of  the federal statute.

i. Undercutting the Federal Law: Missouri

 Missouri serves as an example of  a state that undercuts federal laws intended to 
protect DV victims from their gun-owning intimate partners—a fact that seems closely 
connected to the state’s gun violence statistics. 

 In 2018, the Violence Policy Center ranked Missouri second out of  all fifty states for 
having the highest rates of  women murdered by men; in circumstances where the murder 
weapon could be identified, 67% of  those female homicide victims killed with a gun.104 
Missouri then ranked seventh in 2019 for most female homicide victims killed by men,105 
where, in cases where the murder weapon was identified, 81% of  the sixty-four victims were 

103 Josie J. Sivaraman et al., Association of State Firearm Legislation with Female Intimate Partner Homicide, 56 am. J. 
PrevenTaTIve med. 125, 131 (2019). 

104 vIolenCe Pol’y CTr., when men murder women: an analysIs of 2018 homICIde daTa 1, 12 (2020).
105 vIolenCe Pol’y CTr., when men murder women: an analysIs of 2019 homICIde daTa 1, 10 (2021). 
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killed with guns.106 In cases where both victim and offender were identifiable and knew each 
other, 65% of  female victims were wives, common-law wives, ex-wives, or girlfriends of  
the offenders.107 Giffords Law Center ranked Missouri forty-seven out of  fifty in 2021 for 
the overall strength of  its gun laws and gave it an F letter score which indicates poor gun 
safety legislation.108 As of  2022, Missouri shows an average of  23.9 gun deaths per 100,000 
residents, which far exceeds the national average of  fifteen and lands Missouri as the state 
with the fourth-highest rate of  gun deaths overall.109

 Missouri, being one of  the least restrictive states, takes on an adversarial approach to 
the federal statute by barring any state entity or person from enforcing “any federal acts, laws, 
executive orders, administrative orders, rules, regulations, statutes, or ordinances infringing 
on the right to keep and bear arms.”110 Missouri’s gun ownership culture is best summed 
up by its recent passage of  HB85, also known as the Second Amendment Preservation Act 
(“SAPA”), passed in June 2021.111 SAPA imposes a hefty $50,000 fine on state officials who 
try to enforce federal gun laws that are at odds with Missouri state laws.112 The Missouri 
law has faced great backlash from the DOJ for undermining federal law and damaging 
valuable partnerships between law enforcement in federal and state jurisdictions.113 On 
a constitutional level, the DOJ argues that SAPA runs afoul of  the Supremacy Clause 
of  the Constitution, which gives federal law precedence over any conflicting state laws.114 
Additionally, the Missouri Supreme Court is set to hear arguments by attorneys representing 
Missouri’s two most populous counties which challenge the gun law for its interference with 
federal and state law enforcement.115 Currently, Missouri law does not prohibit individuals 
subject to a DVRO from possessing or purchasing firearms, require courts to notify people 
when they become prohibited from possessing firearms for DV-related reasons, require 

106 Id. at 18 (finding that, where circumstances during the commission of the crime could be identified, 83% involved 
arguments between victim and offender).

107 Id. 
108 Annual Gun Scorecard, gIffords law CTr. (2021), https://giffords.org/lawcenter/resources/scorecard/?scorecard=-

MO [https://perma.cc/RVU7-32KK] (hover over image of Missouri on the US map; then select “View Scorecard”).
109 Gun Laws in Missouri, everyTown researCh & Pol’y (2022), https://everytownresearch.org/rankings/state/missouri/ 

[https://perma.cc/FL3P-GPBE] (select “Compare”; select “Missouri” in one column; select other states for compari-
son in the remaining column (to view data for the three states with the highest rates of gun deaths, select “Louisiana,” 
“Mississippi,” and “Wyoming”)).

110 mo. ann. sTaT. § 1.450 (West 2021) (“No entity or person, including any public officer or employee of this state or 
any political subdivision of this state, shall have the authority to enforce or attempt to enforce any federal acts, laws, 
executive orders, administrative orders, rules, regulations, statutes, or ordinances infringing on the right to keep and 
bear arms as described under section 1.420. Nothing in sections 1.410 to 1.480 shall be construed to prohibit Missouri 
officials from accepting aid from federal officials in an effort to enforce Missouri laws.”).

111 H.B. 85, 101st Leg., 1st Reg. Sess. (Mo. 2021).
112 Luke X. Martin, New 2nd Amendment Protections in Missouri Split Law Enforcement, nPr (June 28, 2021, 4:13 

PM), https://www.npr.org/2021/06/28/1010320106/new-2nd-amendment-protections-in-missouri-split-law-enforce-
ment [https://perma.cc/FQ8H-6JZB].

113 Dan Margolies, Justice Department Says Missouri New 2nd Amendment Law is ‘Legally Invalid,’ sTlPr, nPr 
(Aug. 18, 2021, 3:49 PM), https://news.stlpublicradio.org/government-politics-issues/2021-08-18/justice-depart-
ment-says-missouri-new-2nd-amendment-law-is-legally-invalid [https://perma.cc/JTL4-FCP2].

114 Id.
115 Kurt Erickson, Challenge to Controversial Gun Law Set to be Heard by Missouri High Court, sT. louIs PosT-dIs-

PaTCh, sTl Today (Feb. 4, 2022, 7:42 AM), https://www.stltoday.com/news/local/crime-and-courts/challenge-to-
controversial-gun-law-set-to-be-heard-by-missouri-high-court/article_80182719-08ec-57ec-b5d7-60688935e1f5.
html [https://perma.cc/4BMQ-LL9Z].

https://giffords.org/lawcenter/resources/scorecard/?scorecard=MO
https://giffords.org/lawcenter/resources/scorecard/?scorecard=MO
https://perma.cc/RVU7-32KK
https://everytownresearch.org/rankings/state/missouri/
https://perma.cc/FL3P-GPBE
https://www.npr.org/2021/06/28/1010320106/new-2nd-amendment-protections-in-missouri-split-law-enforcement
https://www.npr.org/2021/06/28/1010320106/new-2nd-amendment-protections-in-missouri-split-law-enforcement
https://perma.cc/FQ8H-6JZB
https://news.stlpublicradio.org/government-politics-issues/2021-08-18/justice-department-says-missouri-new-2nd-amendment-law-is-legally-invalid
https://news.stlpublicradio.org/government-politics-issues/2021-08-18/justice-department-says-missouri-new-2nd-amendment-law-is-legally-invalid
https://perma.cc/JTL4-FCP2
https://www.stltoday.com/news/local/crime-and-courts/challenge-to-controversial-gun-law-set-to-be-heard-by-missouri-high-court/article_80182719-08ec-57ec-b5d7-60688935e1f5.html
https://www.stltoday.com/news/local/crime-and-courts/challenge-to-controversial-gun-law-set-to-be-heard-by-missouri-high-court/article_80182719-08ec-57ec-b5d7-60688935e1f5.html
https://www.stltoday.com/news/local/crime-and-courts/challenge-to-controversial-gun-law-set-to-be-heard-by-missouri-high-court/article_80182719-08ec-57ec-b5d7-60688935e1f5.html
https://perma.cc/4BMQ-LL9Z
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surrender or relinquishment for DV offenses, or explicitly authorize or require removal of  
firearms at the scene of  a domestic violence incident.116 Missouri firearm relinquishment 
laws, therefore, are discretionary to state government officials. 

 Criminal and civil legal recourse for DV victims in Missouri are slim. Katie, the 
woman described in the Introduction whose husband turned a gun on her for her attempt 
to leave him, is one of  many Missouri IPV victims left to fend for her own safety due 
to wholly insufficient enforcement of  DV firearm laws at the state level. 117 Upon filing 
for a protection order against her abusive husband, Katie’s attorneys asked the judge to 
impose a firearm relinquishment provision for the duration of  the case.118 In response, 
her husband informed the judge he would give his firearms over to his family for “safe 
keeping.”119 During a later attempt to renew her protection order against her ex-husband, 
Katie discovered he had violated the previous order “more than 200 times in under four 
months.”120 Her renewal request was denied, and zero attention was given by the judge to 
the aggravating reality of  her husband’s disregard for the protection order.121 Katie is now 
being treated for PTSD symptoms resulting from the ongoing distress and uncertainty of  
her safety.122

 Missouri is an apt representation of  a state that undercuts the federal law by actively 
repressing its state-level enforcement mechanisms. By leaving the field open to judges and 
law enforcement to decide when firearm relinquishment should be considered at all and 
actively stifling the important interplay between federal and state law enforcement, Missouri 
serves as an example of  one of  the most dangerous states for victims of  gun related IPV and 
DV. Not only does it undermine the federal statute, but Missouri also essentially prioritizes 
gun ownership over the lives of  abuse victims who continue to suffer at the hands of  their 
abusers with little to no protection by their own state.

ii. In the Middle: Colorado

 Colorado falls in the middle when it comes to the comprehensiveness of  state DV 
firearm relinquishment laws. As a state that permits open and concealed carry,123 Colorado 
has attempted to strike a balance between open and lawful firearm possession and state 
intervention of  such.

116 See annual gun sCoreCard, gIffords law CTr. (2020), https://giffords.org/lawcenter/resources/scorecard/  [https://
perma.cc/B2V4-2FQN].

117 Garlich, supra note 1.
118 Id.
119 Id.
120 Id.
121 Id.
122 See id.
123 See Location Restrictions in Colorado, gIffords law CTr., https://giffords.org/lawcenter/state-laws/location-restric-

tions-in-colorado/ (last visited Oct. 11, 2022); see also Colo. rev. sTaT. § 18-12-105.6(2)(a) (West 2022) (“[T]he 
general assembly concludes that carrying of weapons in private automobiles or other private means of conveyance . 
. . is a matter of statewide concern and is not an offense.”).

https://giffords.org/lawcenter/resources/scorecard/
https://perma.cc/B2V4-2FQN
https://perma.cc/B2V4-2FQN
https://giffords.org/lawcenter/state-laws/location-restrictions-in-colorado/
https://giffords.org/lawcenter/state-laws/location-restrictions-in-colorado/
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 In 2019, Colorado lost forty-two victims due to domestic violence.124 Of  these 
fatalities, 58.3% were from gunshot wounds.125 Colorado was ranked twelfth out of  the fifty 
states for total number of  female IPH victims126 and Giffords Law Center gave the state a B 
score for overall gun law strength in 2021.127 As of  2022, Colorado has a gun violence rate 
of  15.4 per 100,000 residents.128

 Criminal laws in Colorado require a protective order to be issued that prohibits 
a defendant “from harassing, molesting, intimidating, [or] retaliating against” the victim 
whenever a criminal DV case is pending.129 In addition, Colorado requires the relinquishment 
of  firearms and the prohibition of  possession or purchase of  firearms pursuant to that 
mandatory protection order.130 

 After having recently passed HB 21-1255, a bill aimed at amending and strengthening 
existing DVRO laws, Colorado has been on a steady track to improving legal protection 
for DV victims and the enforcement of  firearm relinquishment.131 Restrictions on gun 
ownership have always been a hot button issue in Colorado. Members of  the Domestic 
Violence Unit at the Boulder County D.A.’s Office note that logistics and mechanisms for 
enforcement have been some of  the main challenges for firearm relinquishment and DV 
prosecution in the state.132 Prior to the passage of  the new bill, for an offender subject to 
a protection order for a DV offense but not yet convicted, a judge would typically advise 
the offender of  relinquishment requirements while the offender was required to affirm 
understanding and compliance.133 However, there was no mechanism in place to verify that 
said relinquishment actually occurred.134 No future compliance hearings were scheduled, 
and judges, along with law enforcement, had little means to check up on or enforce an 
offender’s relinquishment. “Judges were creating their own forms [for relinquishment],” 
stated former Director of  Public Policy for Violence Free Colorado Lydia Waligorski, 
noting the lack of  a cohesive enforcement scheme in the Colorado courts.135 

 Signed into law in June 2021, HB 21-1255 modified procedures relating to firearm 
relinquishment following the issuance of  a protection order.136 The Act requires a respondent 

124 Jenn Doe & Dr. Joanne Belknap, Colorado domesTIC vIolenCe faTalITy rev. Bd., annual rePorT 3 (2020).
125 Id. at 38 (finding further that 25% of DV-related deaths to be from blunt trauma injuries and 16.7 percent from stab-

bing). 
126 vIolenCe Pol’y CTr., supra note 105, at 10 (finding a homicide rate of 1.61 per 100,000 females).
127 annual gun sCoreCard, gIffords law CTr. (2021), https://giffords.org/lawcenter/resources/scorecard/?scorecard=-

CO [https://perma.cc/R443-YBBE].
128 everyTown researCh & Pol’y, gun laws In Colorado (2022), https://everytownresearch.org/rankings/state/colora-

do/ [https://perma.cc/7KAZ-LEB6].
129 Colo. rev. sTaT. ann. § 18-1-1001 (West 2021).
130 Compare Colo. rev. sTaT. ann. § 18-6-801(8) (West, Westlaw through 2013 legislation) (requiring DV firearm re-

linquishment to private parties, law enforcement, or federally licensed firearms dealers with a receipt of such transfer 
filed with the court) with Colo. rev. sTaT. ann. § 18-6-801(8)(a)–(i) (West 2021) (providing for stricter DV firearm 
relinquishment procedures with additional requirements such as compliance hearing and affidavit; firearm storage by 
law enforcement agency, federally licensed firearms dealer, or private party with receipt from firearms dealer memo-
rializing such a transfer; signed declaration owed to the court; and immunity clause).

131 Colo. rev. sTaT. ann. § 13-14-105.5 (West 2021).
132 Telephone interview with members of the Domestic Violence Unit, Boulder Dist. Att’y’s Office (Nov. 5, 2021). 
133 Id.
134 Id.
135 Telephone interview with Lydia Waligorski, FAMLI Policy Manager, Colo. Dep’t of Lab. and Emp. (Nov. 24, 2021). 
136 See HB 21-1255, 73d Leg., 1st Reg. Sess. (Co. 2021). 

https://giffords.org/lawcenter/resources/scorecard/?scorecard=CO
https://giffords.org/lawcenter/resources/scorecard/?scorecard=CO
https://perma.cc/R443-YBBE
https://everytownresearch.org/rankings/state/colorado/
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to complete a sworn affidavit within seven days of  issuance of  a protection order against 
them (civil or criminal) stating all firearms in their possession including make, model, and 
location of  the weapon(s).137 Firearms are to be relinquished to a federally licensed gun 
dealer, a law enforcement or contracted agency, or a private party that does not reside 
with the person.138 In addition, the Act requires a compliance hearing no more than twelve 
business days after issuance of  the protection order to ensure the respondent has complied 
with relinquishment.139 

 However, the issue of  derivative criminal liability posed a challenge. Waligorski, who 
was a key player in crafting HB 21-1255, noted that a potential Fifth Amendment challenge 
arose with asking a defendant to state on the record if  they possessed firearms.140 If, for 
instance, an offender was barred from possessing firearms due to a separate prior criminal 
conviction and admitted they still possessed firearms in their affidavit in a DV hearing, 
they could incriminate themselves and thus be held criminally liable for that affirmative 
statement of  possession. 

 The importance of  having a way to constitutionally establish an offender’s 
ownership beyond the testimony of  a victim was crucial—Waligorski notes the many times 
DV survivors have told her, “I didn’t know he had a gun until it was pointed at my head.”141 
Policymakers contemplated ways in which firearm ownership could be divulged without 
infringing on defendants’ Fifth Amendment right against self-incrimination. Illinois, for 
example, has a state gun registry that issues Firearm Owner Identification (“FOID”) cards 
to all gun purchasers upon which prosecutors and law enforcement could rely to verify gun 
ownership data for DV cases.142 Because Colorado does not have a state gun registry system 
like Illinois, policymakers considered other ways to obtain firearm ownership information, 
such as through police reports and 911 calls.143 Sifting through reports and calls, however, 
proved too demanding on time and resources for prosecutors.144 As a solution, Colorado 
legislators and policymakers included an immunity clause protecting defendants from 
having statements in their relinquishment affidavits used against them in another criminal 
proceeding.145 “Our goal” stated a member of  the Boulder D.A. Domestic Violence Unit 
who was also involved in the bill’s passage, “is to get firearms away from offenders; our goal 
is not to trap offenders into making statements that would subject them to future criminal 
liability.”146 While the immunity clause could present a challenge for law enforcement 
should, say, a homicide investigation potentially implicate the offender, the provision’s main 

137 Id.
138 Domestic Violence & Firearms in Colorado, gIffords law CTr. (2021), https://giffords.org/lawcenter/state-laws/

domestic-violence-and-firearms-in-colorado/  [https://perma.cc/N54H-HKDF].
139 Id.
140 Waligorski, supra note 137.
141 Id.
142 430 Ill. ComP. sTaT. 65 (2004).
143 Waligorski, supra note 137.
144 Id.
145 Colo. rev. sTaT. ann. § 18-1-1001(9)(e)(IV) (West 2021) (“No testimony or other information compelled pursuant 

to this subsection (9), or any information directly or indirectly derived from such testimony or other information, may 
be used against the defendant in any criminal case, except prosecution for perjury pursuant to section 18-8-503.”).

146 Boulder DA Domestic Violence Unit, supra note 134. 

https://giffords.org/lawcenter/state-laws/domestic-violence-and-firearms-in-colorado/
https://giffords.org/lawcenter/state-laws/domestic-violence-and-firearms-in-colorado/
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goal is to encourage truthfulness and serves as a step toward more thorough enforcement 
against abusers and their access to firearms. 

 Moreover, the new bill standardized court forms statewide and bolstered the statutory 
language to be more comprehensive. The bill also closed the “boyfriend loophole”147 that 
is present in the federal statute by also including partners who are casually dating in the 
definition of  “intimate relationship” which is not covered in the federal statute.148

 Colorado’s laws and policies represent a middle ground between a staunch pro-
Second Amendment attitude and a realistic recognition of  the danger posed by offenders 
having open access to firearms. In the process of  HB 21-1255’s legislative journey, a member 
of  the Boulder D.A.’s DV Unit and proponent of  the bill stated that even pro-gun rights 
activists and organizations were not as active or vocal in their opposition to restrictive gun 
legislation.149 The representative from the Boulder D.A.’s DV Unit observed, “what I gather 
from that is that it’s a no-brainer even for gun proponents that domestic violence offenders 
should not have guns.”150 Colorado’s firearm relinquishment laws also provide at least some 
provisions spelling out the procedures for relinquishment and an understanding of  the need 
to verify that offenders are complying with state law. This fills in the enforcement gap that 
the federal law leaves to the states. Requiring rather than simply authorizing judicial and 
law enforcement officers to enforce gun safety measures in the context of  domestic violence 
and IPV is one of  the most effective ways that a state can further the existing federal laws 
found in Sections 8 and 9.

iii. Exceeding the Federal Law: California

 California notably takes the position of  a state with the most comprehensive gun 
safety legislation both in and out of  the DV context. California’s DV firearm relinquishment 
laws both mirror and exceed the federal law, modeling a restrictive and thorough state 
legislative scheme. 

 In 2018, 192 women were murdered by men in California with 49% of  deaths 
resulting from gunshot.151 Moreover, 68% of  these victims were wives, common law wives, 
ex-wives, or girlfriends of  the offender and 75% of  these intimately related victims were 
killed with handguns.152 For 2021, Giffords Law Center ranked California first for the 
strength of  its gun laws across the fifty states and gave it an A letter score.153 As of  2022, 

147 See mIChael a. fosTer, Cong. rsCh. serv., gun ConTrol: federal ProhIBITIons on domesTIC aBusers PossessIng 
fIrearms and The BoyfrIend looPhole 1 (2019).

148 Colo. rev. sTaT. ann. § 18-6-800.3(2) (West 2021) (emphasis added) (defining “intimate relationship” as a relation-
ship “between spouses, former spouses, past or present unmarried couples, or persons who are both the parents of the 
same child” regardless of marital status). 

149 Boulder DA Domestic Violence Unit, supra note 134.
150 Id.
151 vIolenCe Pol’y CTr., when men murder women: CalIfornIa 3 (2020) (finding that, of the 49% of female victims 

killed with a gun, 70% were killed with a handgun). 
152 Id.
153 annual gun sCoreCard, gIffords law CTr. (2021), https://giffords.org/lawcenter/resources/scorecard/?scorecard=-

CA [https://perma.cc/BEK5-S846].
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California was ranked as having the seventh-lowest rate of  gun deaths with an average of  
8.5 gun deaths per 100,000 residents (almost half  the national average).154 

 California takes the lead as a state that most heavily enforces and regulates DV 
firearm relinquishment. California law not only closely monitors and restricts DV offenders 
from owning firearms, but the state also has laws that prohibit people from acquiring or 
possessing guns for ten years after being convicted of  a violent misdemeanor regardless 
of  the offender-victim relationship.155 California also extends its firearm prohibition to a 
person subject to multiple types of  court orders such as a temporary restraining order 
(“TRO”), a TRO issued to an employer on behalf  of  an employee, a TRO issued to a 
postsecondary educational institution on behalf  of  a student, and an emergency or ex parte 
DVRO.156 

 By exceeding the federal law, California extends protection to more victims on an 
even broader basis with stricter enforcement mechanisms. Upon being served with a DV 
protection order, the respondent is required to relinquish all firearms immediately upon 
request of  law enforcement or within twenty-four hours if  no such request is made.157 
Relinquishment of  firearms must be made to either a licensed firearms dealer or a law 
enforcement agency, differing from states like Colorado that permit relinquishment to 
third-party family or friends so long as they do not reside with the person.158 

 California’s gun safety regulations, particularly in the violent crime and DV context, 
contain strong and comprehensive measures that assure they are vigorously enforced. 
With concrete procedures written into law clearly directing law enforcement and judges, 
California sees a lower rate of  gun-related IPV and DV deaths than other states that do not 
provide these protections in their laws.

iii. bridging the gAp between stAte And FederAl lAw: the 
need For uniFormity

Before she died, Asia described to her mother what happened: On the morning of  
Nov. 15, she and graves had an argument, and it “got physical,” Plagman said. To 
get graves to leave, Asia grabbed her gun. He told her to put the gun down, so she 
did. Then he picked it up and shot her twice, once in the shoulder and once in the 
abdomen, before shooting himself.159 

154 everyTown researCh & Pol’y, gun laws In CalIfornIa (2022), https://everytownresearch.org/rankings/state/califor-
nia/ [https://perma.cc/F3J4-5WZZ].

155 Domestic Violence & Firearms in California, gIffords law CTr. (2021), https://giffords.org/lawcenter/state-laws/
domestic-violence-and-firearms-in-california/ [https://perma.cc/5TMW-W9HL]; Cal. Penal Code § 29805 (2021).

156 Domestic Violence & Firearms in California, gIffords law CTr. (2021), https://giffords.org/lawcenter/state-laws/
domestic-violence-and-firearms-in-california/ [https://perma.cc/5TMW-W9HL]; see also Cal. ann. fam. Code § 
6218 (West 2021) (“‘[P]rotective order’ means an order that includes any of the following restraining orders, whether 
issued ex parte, after notice and hearing, or in a judgment: (a) An order described in Section 6320 enjoining specific 
acts of abuse. (b) An order described in Section 6321 excluding a person from a dwelling. (c) An order described 
in Section 6322 enjoining other specified behavior.”).

157 Cal. fam. Code § 6389(c)(2) (West 2021).  
158 Id; Colo. rev. sTaT. ann. § 18-6-801(8)(d)(III) (West 2021).
159 Garlich, supra note 1.
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https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS6320&originatingDoc=N141F5CF082B911D8BE40B2081C49D94B&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=2c91037ce49a4409a7ee157e34328b5a&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS6321&originatingDoc=N141F5CF082B911D8BE40B2081C49D94B&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=2c91037ce49a4409a7ee157e34328b5a&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS6322&originatingDoc=N141F5CF082B911D8BE40B2081C49D94B&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=2c91037ce49a4409a7ee157e34328b5a&contextData=(sc.DocLink)
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 In 2019, Asia Plagman was shot by her ex-boyfriend with her own gun—a gun she 
purchased for peace of  mind after her home was robbed.160 Asia was described as “strong-
willed and independent” woman.161 Like so many victims of  ongoing domestic violence, 
Asia grew tired of  the abuse and eventually left the man who would end up coming back to 
kill them both.162 

 While the exploration of  firearm relinquishment legislation and DV policy triggers 
important questions about what laws should be implemented to curtail firearm-related 
deaths, there is no simple cure for domestic violence. As exhibited in Asia Plagman’s case 
above, abuse pervades many circumstances of  life and cannot always be perfectly prevented 
by rigid or mandatory criminal laws. DV and IPV are complex issues which involve human 
behaviors that the criminal legal system cannot always fix. It is important that the primary 
goal of  DV firearm legislation not be shrouded by the technicalities and intricacies of  
procedural rules or politics. The main goal of  implementing firearm relinquishment laws 
and enforcement provisions is to effectively protect victims of  DV and IPV at both the state 
and federal level by restricting offenders’ access to lethal weapons. In order to do so, there 
must be clear and thorough provisions dictating both impermissible conduct and a blueprint 
for enforcement and mitigation of  harm. The root problems of  DV and IPV must be 
addressed first and foremost before any specific firearm-related legislation can achieve its 
goals.

 This Part proposes three ways in which to improve the loose and nebulous legislative 
landscape that is the current state of  DV firearm relinquishment laws.

A. Addressing the root CAuses oF domestiC Abuse with poliCy 
ChAnges

 Before potential solutions to the existing firearm relinquishment laws in Sections 8 
and 9 can be explored, however, foundational resolutions for DV in America as a whole need 
to be brought into perspective. While criminal laws forbidding IPV validate the experiences 
of  people subjected to abuse and expressly condemn such behaviors, punishment is not a 
sustainable primary solution on its own. 

 One of  the main issues for both abusers and victims of  DV is financial deficiency.163 
For male abusers, often there is perceived deficiency in masculinity when one is unable to 
hold down a job and provide income for their family.164 Abusers may take this feeling of  
inadequacy out on their female partners as a way to reassert dominance and power whereby 
violence “becomes the vehicle for eradicating shame and reestablishing masculinity.”165 
Conversely, victims of  DV and IPV are often trapped in their abusive relationships because 

160 Id. 
161 Id.
162 Id.
163 See goodmarK, supra note 29, at 36 (explaining that, in addition to the disproportionate prevalence of IPV in im-

poverished communities, “[i]ntimate partner violence is also associated with indicators of material deprivation: food 
insufficiency, lack of stable housing, and utility disconnection”).

164 Id. at 47 (stating “economic success through work is one of the hallmarks of masculinity in American society”). 
165 Id. at 48. 
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they are wholly reliant on their abusers economically.166 Without financial literacy or 
economic stability, victims are especially vulnerable to the control of  their abusers and 
can often completely lose their sense of  independence. From an economic standpoint, 
Leigh goodmark proposes that funding through federal means be expanded for things like 
pilot microfinance or cash transfer programs to aid survivors in their attempts to rebuild 
financial independence.167 Programs like the Independence Project,168 for example, allow 
DV survivors to rebuild their credit scores by obtaining a micro-loan of  $100 and repaying 
that loan over the course of  10 months.169 Allowing survivors who have little to no economic 
support to slowly and incrementally build up their financial assets provides a stepping stone 
towards independent financial living.170 

 By expanding federal domestic violence prevention funding for things other than 
punitive criminal enforcement, legislation can then target the even more glaring issues that 
underlie domestic violence. As framed by Donna Coker:

Economic development, I would suggest supports domestic violence prevention . 
. . as economic development is equal to domestic violence prevention work; and 
that economic development that targets women is domestic violence prevention 
work. Funding for violence research should address the needs of  poor women and 
especially poor women of  color with greater specificity and escape that black/
white paradigm that limits much of  the current domestic violence research because 
without that research, it will be impossible to . . . determine what the impact of  any 
given policy would be.171 

Coker espouses four common problems with current tendencies in responding to domestic 
violence: (1) the undervaluing of  the importance of  race, ethnicity, and immigration status 
in shaping a victim’s experience; (2) the way in which poverty makes one more vulnerable 
to violence; (3) the increasingly punitive criminal legal sanctions against batterers with 
questionable benefits for victims; and (4) the incorrect assumption that separation from an 
abuser equates with safety.172 Keeping these common misconceptions in mind is important 
in fashioning DV-related policies because socioeconomic issues, particularly in marginalized 
communities, exacerbate domestic violence as is.

 Expanding federal funding to reach abusers is also a potential step toward effective 
rehabilitation. Instead of  relying mostly on criminal reform efforts and prosecution, federal 
funding could expand resources for rehabilitative programs for abusers. For example, 
programs like the Men Stopping Violence Program in Georgia work with men convicted of  
MCDVs in a community-based setting to educate them on expectations and accountability 

166 Complete financial dependence on a partner can result from or in economic abuse. See id. at 38 (“Economic abuse in-
cludes economic control (blocking the acquisition of assets, controlling how resources are distributed, and monitoring 
how they are used), economic exploitation (depleting women’s resources), and employment sabotage.”).

167 Id. at 127.
168 Credit Building through Micro-Lending, naT’l neTworK To end domesTIC vIolenCe, https://nnedv.org/content/inde-

pendence-project [https://perma.cc/4DBV-ERVK] (last visited Oct. 13, 2022). 
169 Id.
170 See id.
171 Donna Coker, Addressing Domestic Violence through a Strategy of Economic Rights, 24 women’s rTs. l. reP. 187, 

190 (2003).  
172 Id. at 189–90.

https://nnedv.org/content/independence-project
https://nnedv.org/content/independence-project
https://perma.cc/4DBV-ERVK
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for their behaviors.173 Men in this particular program are encouraged to bring in other men 
“from their own microsystems” such as workplaces, peer groups, or their own families.174 
By focusing on rehabilitation and support for victims/survivors and offenders, this policy 
framework takes on less of  a retributive focus and works to provide accountability and 
rehabilitation for abusers. 

 In addition to economic considerations, addressing the root social causes of  
DV and IPV requires acknowledgement of  the government’s fault in many intractable 
social problems. Excessive criminalization as a solution to social problems decreases 
the effectiveness of  criminal punishment while also shielding lawmakers from having to 
confront the underlying causes that drive criminality.175 Professor of  Constitutional Law 
and Criminal Justice Aya gruber argues that “[a]ccepting such binary characterizations 
of  abusers and victims dispels the government and society’s responsibility for creating 
the conditions precedent to domestic abuse. The message criminal law sends is that a 
distinct group of  wicked people commit domestic violence and that once these persons 
are managed, the problem is solved.”176 The issues created by the United States’ history of  
overcriminalization place us squarely where we are today: struggling to curtail crime borne 
out of  social inequities exacerbated by overly retributive criminal justice policies. 

 It may seem counterintuitive to assert the failures of  the criminal legal system in 
America while simultaneously promoting stronger criminal statutory provisions for DV 
gun violence. However, given the messy and mixed slate of  state DV firearm laws and 
the number of  preventable deaths caused by gun violence in DV and IPV relationships, 
a cohesive statutory regime should serve as at least a start to mitigating some of  the harm 
caused by violent abusers and firearms. All DV-related policy reforms should function with 
the main goal of  protecting victims/survivors and providing sustainable safety. To combat 
the endemic problem of  domestic abuse, it is imperative that policymakers look at the root 
causes of  DV and IPV in addition to adjudication of  crimes that have already occurred. 
Without careful attention to these considerations, any resolve for DV and IPV is unlikely. 

b. CreAting FederAl inCentiVes For stAtes to Comply with And 
enForCe FederAl gun relinquishment regulAtions

 One way in which the federal government can improve firearm relinquishment 
enforcement and accountability is to provide incentives for states to comply with the federal 
law. Of  course, Congress cannot force states to enact laws or compel them to participate 
in the administration of  federal programs.177 Despite this limit, Congress can still use its 

173 goodmarK, supra note 29, at 58 (citing rIChard m. Tolman eT al., engagIng men In vIolenCe PrevenTIon In sourCe-
BooK on vIolenCe agaInsT women, 341 (Claire M. Renzetti, Jeffrey L. Edleson, & Raquel Kennedy Bergen eds., 3d 
ed. (2017))).

174 Id.
175 goodmarK, supra note 29, at 17 (arguing that “[c]riminalization can make lawmakers feel as though they have done 

something to address a problem, but legislators do not, by and large, analyze the effectiveness of those actions in any 
meaningful way”). 

176 Gruber, supra note 77, at 808–09. 
177 See New York v. United States, 505 U.S. 144, 188 (1992) (establishing the anti-commandeering principle barring the 

federal government from forcing states to enact or administer federal regulatory programs); Printz v. United States, 
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spending power to influence states based on conditions of  federal funds.178 To encourage 
states to adopt a statutory regime in line with federal law, the federal government could 
provide funding for certain programs contingent on state law provisions regarding firearm 
relinquishment.179 

 Recently, Congressman Eric Swalwel (D-CA) introduced the No Guns for Abusers 
Act of  2021, which would authorize grants to states that implement relinquishment 
statutes.180 Economic grants would be given to states, tribes, or other local governments that 
have statutes and policies in place tailored according to the best practices outlined in the 
Act that require examining a multitude of  factors specific to a jurisdiction’s relinquishment 
policies.181 The Bill requires a report to be submitted to Congress detailing types of  offenses 
or court orders for which relinquishment may be authorized, the level of  discretion of  
the ordering court, the power granted to a court or law enforcement agency to ensure 
compliance with relinquishment orders, and fees charged by persons or entities for storage 
of  relinquished firearms.182 Federal laws similar to the provisions in Swalwel’s bill can be a 
promising way for states to hopefully receive economic support and guidance in exchange 
for effective and thorough statutory regulations of  DV firearm relinquishment.

 Federal programs may require states to adhere to a number of  potential conditions 
in order to qualify for funding. Rather than reward only states that enact pro-arrest policies, 
the federal government, through laws like VAWA, should also provide funding for states 
that require local coalitions against DV.183 Federal grant programs may also provide for 
designated relinquishment agencies so that firearms do not have the option of  being 
transferred to an offender’s friend or family member as is allowed in states like Missouri 
and Colorado. Funding upon the creation of  special units designated to investigating 
firearm relinquishment protocols could relieve law enforcement agencies of  the burden of  
facilitating relinquishment and storage as well as provide extra manpower to monitor that 
specific area of  DV prosecution. 

 Special training for judges and police officers could also be beneficial by educating 
these state actors on the specifics of  firearm-related fatalities and DV relationships. Such 
training should inform judges and law enforcement officials about the psychology and 
social factors that influence domestic violence, as well as the risks and credible threats posed 
by the mere presence of  a firearm in the home. Prosecutors, judges, and law enforcement 
officers should have an adequate understanding of  the socioeconomic inequalities that 
underlie DV and its multidimensional nature. Expanding incentives for states can provide a 

521 U.S. 898, 935 (1997) (holding that states may not circumvent the anti-commandeering principle established in 
New York by conscripting state officers directly to enforce federal law). 

178 See South Dakota v. Dole, 483 U.S. 203, 206 (1987) (holding that receipt of federal funds may be conditional if the 
exercise of the spending power meets certain criteria). 

179 See Gildengorin, supra note 18, at 842 (proposing funding for states that implement laws requiring relinquishment 
of firearms, requiring judges to notify offenders of their obligation to relinquish, authorization of law enforcement to 
search an offender’s home if there is probable cause to believe the offender has firearms). 

180 H.R. 1441, 117th Cong. (2021).
181 Id.
182 Id.
183 Coker, supra note 173, at 189. 
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much needed bridge between the federal and state governments that would not impose on 
the principles of  federalism. 

C. Amending And expAnding the lAnguAge oF the FederAl FireArms 
relinquishment stAtute

 Expanding and revising the language in the federal statute would also provide a 
much clearer framework for courts and law enforcement and could serve as a better example 
by which states can choose to follow in their own legislation. The language in Sections 8 
and 9 of  the federal statute has presented ambiguity as demonstrated by the cases discussed 
in Part I.A.2. of  this Article, which could be addressed in several ways. 

 First, expanding the definition of  intimate partner could close the glaring gap 
known as the “boyfriend loophole.”184 under the Lautenberg Amendment, “intimate 
partner” is defined as the spouse, former spouse, or individual who is a parent of  a child of  
the person, or an individual cohabiting with the person.185 This provision, therefore, does 
not include partners who are casually dating. One researcher suggests that the definition of  
“intimate partner” be expanded to run in line with the language provided under the newly 
reauthorized VAWA statute in 18 U.S.C. § 2266(7):

The term “spouse or intimate partner” includes . . . a person who is or has been in a 
social relationship of  a romantic or intimate nature with the abuser, as determined 
by the length of  the relationship, the type of  relationship, and the frequency of  
interaction between the persons involved in the relationship[.]186

Since a more expansive definition is already recognized in a separate federal statute, a 
change to the language of  the Lautenberg Amendment can follow suit, providing further 
federal protections for those subject to abuse by casual dating partners.187 

 Second, a potential amendment could be placed in Section 9 to incorporate those 
charged with MCDVs rather than only those convicted. Because the felony gun ban already 
includes both charged and convicted defendants, one researcher argues that it would 
make sense for the misdemeanor provision to follow suit.188 This would cover instances in 
which DV offenders have been charged and are awaiting trial. Despite the fact that this 
amendment could provide more uniform enforcement and better protection to victims, 
allowing the federal statute to encompass those charged with MCDVs may also give way to 
obstacles in cases where someone has been falsely accused or where charges are unfounded. 
While false accusations certainly do not make up the majority of  DV cases, it is important 
to keep in mind that over-broad, discretion-less mandates can work against efficiency and 
fairness. One argument espoused by Professor Ramsey considers the abuser’s perspective 
in gun relinquishment mandates:

184 See Foster, supra note 149
185 18 U.S.C. § 921(32) (West 2021). 
186 Sarah Martin, Evidence-Based, Constitutionally-Sound Approaches to Reducing Gun Fatalities in Violent Relation-

ships, 6 BelmonT l. rev. 245, 266 n.175 (2018) (alteration in the original) (citing 18 U.S.C. § 2266(7)(A)(i)(II)). 
187 Id.
188 See Lininger, supra note 18, at 600.
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Relinquishment of  guns alone can trigger “a sense of  persecution and rage” for 
Americans who find a sense of  social identity in their firearms: the ‘citizen protector’; 
the African-American who obtains a gun to address the deficiencies and abuses 
of  law enforcement; the gang member for whom guns confer power, action, and 
protection; the black market dealer who sees guns as a form of  entrepreneurship; 
the recreational user; even the suicide.189

Humanizing offenders beyond the binary label of  “abuser” is an important consideration 
that is often overlooked. This should serve as a reminder to caution against overly punitive 
measures, as retaliation poses additional threats to victims. 

 Finally, to address the federal statute’s absence of  enforcement guidance, provisions 
should be added specifying how enforcement is to be executed, and by whom, to provide 
a guiding framework that state laws may look to for guidance. Because specificity and 
enforcement guidance are the two main elements that are lacking in the current federal 
relinquishment law, these amendments would be helpful for clarifying the areas of  law 
that have so far proved inadequate to furthering the goal of  keeping firearms away from 
abusers.

ConClusion

 The current federal and state realm of  firearm-relinquishment laws for DV 
offenders is remarkably inadequate due to inconsistent enforcement and unclear direction. 
Because the primary goal is always to protect victims/survivors of  DV and prevent deaths 
at the hands of  their abusers, governing statutes need to be comprehensive and mindful 
of  multiple perspectives. Currently, keeping guns out of  the hands of  abusers is the most 
effective, common-sense way to prevent gun-related deaths in DV and IPV contexts. 
Because of  the disconnect between federal and state laws, it is important that states take the 
initiative to provide for their own citizens avenues of  recourse and protection. 

 States should not prioritize gun possession over the safety and well-being of  
their people. Laws like Missouri’s Second Amendment Preservation Act evince a grossly 
inadequate understanding or care for the danger that guns pose to DV victims. In order to 
implement effective enforcement of  gun relinquishment laws, federal incentives for states 
should be developed and clearer language needs to be adopted at both the federal and 
state statutory levels. States like Colorado and California can serve as examples of  evolving 
cohesive policy landscapes that proactively work to prevent gun violence in DV contexts 
with actionable plans and standardized administration. The Lautenberg Amendment and 
its surrounding provisions do signify a step toward greater recognition of  the threats posed 
by abusers and their access to guns; however, the federal law should be seen as a work in 
progress. 

 By acting as a guide for states and a source of  aid, the federal government has in 
its power and budget the ability to create a comprehensive policy landscape for domestic 
violence and hopefully eliminate environments that are ill-equipped to deal with this 

189 Ramsey, supra note 25, at 1326–27.
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pervasive problem. While criminalization is not the fix-all solution to DV and IPV, the 
realm of  firearm-related deaths caused by abusers is far too prevalent to ignore. Balancing 
inherent social inequities and taking on a broader understanding of  domestic violence in 
all of  its dimensions is crucial to determining legal and policy approaches that address the 
entire scope of  the problem rather than only its symptoms. 





the criminal laW Practitioner
Volume XIII, Issue I

31ProFiles

Author Profile

DanIelle m. Woo

Danielle is a J.D. candidate at the university of  colorado, Boulder (2023). she 
is originally from honolulu, hawai’i. she would like to thank Professor carolyn 
Ramsey for her valuable insights on the topic, Professor Amy Griffin for guidance in 
writing and organization, and the other attorneys, advocates, professors, and fellow 
law students who kindly assisted in the process of  writing this. 


	_Ref88403113
	_Ref88994090
	_Ref88226487
	_Ref122091996
	_Ref88566502
	_Ref120895876
	_Ref98591498
	_Ref88234517
	_Ref88560216
	_Ref121935716
	_Ref120884182
	_Ref120883679
	_Ref120891805
	_Ref88405963
	_Ref88486993
	_Ref120893177
	_Ref120892839
	_Ref121934946
	_Ref88488404
	_Ref121935638
	_Ref120896374
	OLE_LINK1
	OLE_LINK2

